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Imagine your client is a father
involved in child welfare proceed-

ings. He hopes to reunify with his
child and has started a reunification
plan with the caseworker. Although
he was unemployed and homeless,
he just got a job driving a taxi and is
saving money for a deposit on an
apartment. A child support obliga-
tion was initiated when the child
entered foster care, however, so the
father’s license was suspended due
to lack of payment. His job is at
risk, and 65 percent of his last
paycheck was garnished for the
child support debt. The apartment

complex manager tells him his credit
looks bad because of the unpaid
child support debt and his applica-
tion will likely be denied. The
caseworker updates the reunification
plan to require the father to pay
$5,000 in child support arrearages in
addition to current payments of
$200 per month. The caseworker
explains that if he does not make
sufficient progress on the
reunfication plan within the next six
months the plan will change to
termination of parental rights based
upon failure to obtain housing and
provide adequate child support. As
his attorney, what can you do?

The legal and practical issues
surrounding child support obliga-
tions have enormous impact on
families in the child welfare system.1

Unfortunately, these issues are often
ignored, overlooked, or misunder-
stood. A much-needed effort to en-
gage nonresident fathers in the child
welfare system is underway,2 but
those efforts will often be derailed if
child support is not properly ad-
dressed. This article sheds light on
the legal and policy concerns re-
garding child support enforcement
in child protection cases and pro-
vides legal strategies for advocates
to address those concerns. While
primarily aimed at advocates for
nonresident fathers, this article
should also benefit advocates for

custodial parents and for children as
child support issues affect all parties
in the child welfare system.

Child support is a crucial re-
source for low-income families.
When the obligation amount is real-
istically set and payments are di-
rected to the custodial families,
child support can help struggling
single mothers lift their families out
of poverty and can improve family
relationships with nonresident fa-
thers. However, in the context of
child welfare cases, the potential
benefits of child support often turn
to harm. In the child welfare sys-
tem, child support is not owed to
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A child entered the child welfare
system when he was three years old
after his father was convicted for
accidentally shooting his sister and
distributing drugs. The father was
imprisoned for five years. Upon his
release the trial court determined he
had failed to comply with all provi-
sions of his case plan, except for
visiting his son consistently each
month.

The trial court terminated the
father’s parental rights but, recog-
nizing the strong bond the father
and child shared, approved post-ter-
mination and postadoption contact
(continued contact) at the discretion
of the child welfare agency and the
adoptive family.

The father and child appealed
the trial court’s determination con-
cerning parental contact. The appel-
late court affirmed.

The Massachusetts Supreme
Court granted leave for further ap-
pellate review and concluded the
trial judge had an obligation to order
continued contact rather than leav-
ing it to the discretion of the agency
and adoptive parents.

The father and child argued that
a continued contact order was ap-
propriate since the evidence showed
a strong father-child bond, the judge
had found the child should have
continued contact with his father,
and there were no identified adop-
tive parents or a situation where
adoption of the child was within
sight.

The court considered Adoption
of Vito, 728 N.E.2d (Mass. 2000),
which discussed the judge’s power
to order continued contact between
a child and his biological parents.
Vito noted that in situations where
parental rights have been terminated
and no preadoptive family has been
identified and the child’s principal

relationship is with the biological
parent, “the court has the authority
and responsibility to intervene in
[the child’s] best interests” (empha-
sis added).

The supreme court found Vito
relevant in this case. The father’s pa-
rental rights had been terminated,
the child’s current placement was
disrupting and no preadoptive
placement had been identified, the
child had been in four different fos-
ter homes in six years, and the
child’s primary relationship with his
father. The court found these cir-
cumstances to be precisely those in
which an order for continued con-
tact is appropriate.

The agency supported continued
contact between the child and father
in this case. However, it argued the
trial judge properly did not enter
such an order. The record showed
the agency supported continued
contact and was sensitive to the
need to maintain their relationship;
thus, the agency argued a court or-
der was not needed.

The supreme court acknowl-
edged the agency’s commitment to
support the father-child relationship
and the discretion of the judge to
determine a child’s best interests re-
garding continued contact with bio-
logical family members. It empha-
sized, however, that in this case,
where the judge had expressly
found the child should have contin-
ued contact with his father, an order
formalizing that determination was
required.

The court explained that a court
order protects the child in a way that
leaving visitation matters to the
agency and adoptive parents’ discre-
tion does not. Although a child may
petition the court in the event the
agency or adoptive parents prevent
continued contact, the court found

Trial Court Required to Order Continued Father-Child
Contact After Terminating Parental Rights
Adoption of Rico, 905 N.E.2d 552 (Mass. 2009).

CASE LAW UPDATE



Vol. 28 No. 5 ecuring ABA Child Law Practice —www.childlawpractice.org                                     67

this to be a burdensome and uncer-
tain form of relief for a child. Fur-
ther, if circumstances change after a
continued contact order is made, the
agency and the adoptive parents
have the ability to request revising
that order.

Another benefit of a court order
is the clarity and sense of security it

brings the child about his ability to
stay in contact and maintain a rela-
tionship with the person who has
played a significant lasting role in
his life. Thus, when a court finds the
child’s best interests warrant contin-
ued contact, it follows that the
child’s best interests will be ad-
vanced through a court order that

assures his bond with his biological
parent is protected.

Since the trial court had found it
was in the son’s best interests to
maintain contact with his father, it
was obligated to order such contact.
The supreme court therefore re-
manded the matter to the trial court
for reconsideration.

A one-year-old child who suffered
bruising on his face, ears and neck
was admitted to the hospital by his
mother. A medical social worker
notified the child welfare agency of
the child’s injuries and reported
suspected abuse. The medical social
worker spoke with an agency
supervisor and advised her that the
child should not be allowed to
return home with his mother be-
cause of suspected abuse and the
mother’s nonresponsive attitude.

The agency supervisor did not
have an available investigator to im-
mediately investigate the alleged
abuse. However, she confirmed that
the child could stay at the hospital
over the weekend. The following
Monday, an agency investigator
would assess the situation. She also
asked that the hospital call her be-
fore releasing the child.

When the child’s father learned
of the child’s hospitalization later
that day, he called the agency after
hours and spoke with an on-call
worker, who later met him at the
hospital and helped police photo-
graph the child’s injuries. The
worker also spoke with the child’s
mother, who told her the child had
fallen out of his crib while in her
and her boyfriend’s care. The
worker determined the child should
not return home with his mother
upon discharge from the hospital.
She informed police of this finding
and documented her findings in an
agency report.

The following Monday, the
agency supervisor assigned an in-
vestigator to the case. Later that day,

the hospital’s medical social worker
contacted the supervisor to learn her
plans for the child. The supervisor,
who had not received the on-call
worker’s report, said the child could
return home with his mother and the
agency investigator would meet
them at their home. The hospital
then discharged the child that day to
his mother.

The next day, the agency inves-
tigator visited the child’s home and
interviewed his mother and boy-
friend. The mother showed the in-
vestigator the child’s crib and ex-
plained how the injuries occurred.
The investigator found the child’s
injuries were consistent with falling
out of a crib and that it was safe for
the child to stay in the mother’s
care.

Nearly two months later, the
child died from brain injuries after
the mother’s boyfriend punched him
in the head.

A personal representative of the
child’s estate filed a wrongful death
action against the agency supervi-
sor. She claimed the supervisor neg-
ligently violated duties she owed to
the child as a victim of child abuse.
The supervisor asserted the defense
of state-agent immunity and re-
quested summary judgment.

The representative countered
that the supervisor was not entitled
to state-agent immunity because she
exceeded her authority or misinter-
preted the law by failing to follow
child protective service policies or
ensuring the case investigator fol-
lowed those policies. She claimed
the supervisor failed to ensure the

investigation of the child’s suspected
abuse was conducted “immedi-
ately;” failed to follow agency
policy when she did not evaluate the
agency investigator’s assessment;
and violated a consent decree by as-
signing the investigation to an
agency investigator whose caseload
exceeded the limit set in the consent
decree.

After a hearing, the trial court
denied the supervisor’s request for
summary judgment, concluding that
she had violated many mandatory
duties required by the agency’s poli-
cies and procedures manual. The su-
pervisor petitioned for a writ of
mandamus.

The Alabama Supreme Court
granted the writ. The child’s repre-
sentative first claimed the supervisor
acted beyond her authority by not
immediately investigating the child’s
suspected abuse. The agency
manual  requires an “immediate” re-
sponse—within 12 hours—when an
allegedly abused child is at serious
risk of harm. The representative
claimed the supervisor exceeded her
authority by not assigning an inves-
tigator until a few days after the re-
port was made.

However, the evidence showed
the supervisor had exercised her
judgment in determining whether an
immediate response was needed af-
ter receiving the initial intake infor-
mation. Since the child was safe at
the hospital and was not left unsu-
pervised or in a life-threatening situ-
ation, the supervisor determined an

Agency Supervisor Entitled to State-Agent Immunity in Wrongful Death Action
Ex parte Sumerlin, 2009 WL 1100921 (Ala.).

(Continued on page 72)
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STATE CASES
Arizona
Denise R. v. Ariz. Dep’t of Econ. Sec.,
2009 WL 1451452 (Ariz. Ct. App.).
TERMINATION OF PARENTAL RIGHTS,
SUBSTANCE ABUSE/MENTAL HEALTH
Trial court properly found that mother had
failed to remedy serious mental illness
and substance abuse issues to properly
care for children in termination hearing;
despite the availability of treatment
services, mother failed to make appoint-
ments, frequently tested positive for
alcohol, and ceased taking her prescribed
psychotropic medications.

California
In re Samuel G., 2009 WL 1478453 (Cal.
Ct. App.). DEPENDENCY, EDUCATION
EXPENSES
Trial court’s order requiring county child
welfare agency to pay expenses for child’s
court-appointed educational representa-
tive to visit child at his group home in
another county did not violate separation
of powers doctrine and was not an illegal
gift of public funds; when a dependent
child has severe educational and behav-
ioral issues, court may exercise its legal
authority to appoint educational represen-
tative to monitor and advocate child’s
interests in and rights to quality
education.

Florida
M.S. v. Dep’t of Children & Families, 6 So.
3d 102 (Fla. Dist. Ct. App. 2009). DEPEN-
DENCY, TELEPHONIC TESTIMONY
Trial court improperly allowed testimony
by telephone in adjudicatory hearing in
dependency case despite father’s objec-
tion; state statute requires all parties to
consent before testimony can be taken via
communication equipment and does not
give court discretion to overrule consent.

Georgia
In re K.C.W., 2009 WL 1218753 (Ga. Ct.
App.). TERMINATION OF PARENTAL
RIGHTS, MENTAL ILLNESS
Father’s mental deficiency prevented him
from caring for child with special educa-
tion needs and chronic medical condition,
even though he had completed case plan
goals, paid child support, and wanted to
be part of child’s life; expert testimony at
termination hearing established child’s
deprivation was likely to continue since
father’s mental deficiency prevented him
from caring for child on his own.

In re T.W., 2009 WL 1331345 (Ga. Ct.
App.). DEPENDENCY, VIOLENCE
Juvenile court properly found children
were without proper parental care or
control based on mother’s history of
violence, some of which occurred in
presence of her children; mother threat-
ened one child’s father with a firearm, a
knife, hit him, and destroyed his belong-
ings in the child’s presence and previous
incidents with other men also involved
threats with firearms and harassing phone
calls.

Indiana
In re I.A., 2009 WL 748108 (Ind. Ct.
App.). TERMINATION OF PARENTAL
RIGHTS, FAILURE TO IMPROVE
Trial court properly determined that
underlying reasons for child’s placement
outside home would not be remedied to
warrant terminating mother’s parental
rights; mother did not attempt to under-
stand child’s medical conditions, she did
not know child’s current doctors, medica-
tions, or necessary therapies, and she did
not cooperate with doctors in child’s
medical diagnosis.

In re Doe, 2009 WL 1492702 (Idaho).
TERMINATION OF PARENTAL RIGHTS,
NEGLECT
Sufficient evidence was presented at
hearing to terminate parental rights on
ground of continued neglect and failure to
comply with the case plan; testimony
revealed parents continued to have a
physically unsafe environment for young
children, children were left home alone
with mother who had disorder that caused
unconsciousness, and parents refused
counseling.

Illinois
People v. Konetski, 2009 WL 1416070
(Ill.). DELINQUENCY, SEX OFFENDERS
Trial court erred in exempting minor from
registering as a sex offender committing
criminal sexual assault; statute mandates
registration and procedural due process is
not violated by registration despite lack
of a jury trial as registration requirements
for juveniles are less harsh than those for
adults.

Indiana
In re Infants H., 904 N.E.2d 203 (Ind.
2009). ADOPTION, INTERSTATE
PLACEMENT
Final order of adoption reversed for lack

of compliance with the Interstate Compact
on the Placement of Children; though
prospective adoptive father claimed he
was residing in Indiana where adoptive
children were placed, he in fact only had a
hotel room in state and maintained
employment and a permanent residence in
New Jersey.

Michigan
In re Hudson,2009 WL 943845 (Mich.).
TERMINATION OF PARENTAL RIGHTS,
REPRESENATION
Trial court erred by failing to advise
mother of her right to counsel in child
welfare proceedings that ultimately led to
terminating her parental rights, failing to
timely appoint counsel, and failing to
advise her that her plea could be used
against her in termination proceedings;
fundamental errors deprived mother of
due process and violated statutory and
court rule protections.

Nebraska
In re Allena P., 2009 WL 1067510
(Neb. Ct. App.). DEPENDENCY,
GUARDIANSHIP
Trial court properly denied parents’
petition to terminate guardianship
arrangement based on clear and convinc-
ing evidence of abandonment and failure
to pay child support; mother had been
absent from child’s life for three years and
paid child support sporadically and father
was completely absent from child’s life for
three years and stopped paying court-
ordered child support altogether.
 
In re Shayla H., 764 N.W.2d 119 (Neb. Ct.
App. 2009). DEPENDENCY, INDIAN
CHILD WELFARE ACT
Trial court erred in proceeding on original
petition which did not contain language
addressing the Indian Child Welfare Act
(ICWA) after being informed at the initial
hearing that case fell under ICWA; prior
case law requires that language addressing
ICWA requirements must be included in
original petitions.

New Jersey
Div. of Youth & Family Servs. v. G.M., 968
A.2d 698 (N.J. 2009). CUSTODY,
BEST INTERESTS
Where children were removed from
mother and adjudicated dependent based
on her assault on daughter and where
custody was granted to father at emer-
gency hearing, trial court improperly
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Call 202/662-1724 for a copy of any case reported here.
dismissed dependency case without
holding a dispositional hearing; mother’s
due process rights were violated where no
formal procedures, sworn testimony, or
introduction of relevant documents
occurred and court did not determine that
it would be unsafe to return the children.

New Jersey Div. of Youth & Fam. Servs. v.
A.R., 965 A.2d 174 (N.J. Super. Ct. App.
Div. 2009). TERMINATION OF
PARENTAL RIGHTS, BONDING
Trial court’s determination of whether to
terminate mother’s parental rights required
comparative evaluation by qualified
expert of child’s bonding with foster
parents and with mother to consider
whether separating child from foster
parents would result in serious and lasting
emotional and psychological harm.

New York
In re Audrey I., 2008 WL 5245583 (N.Y.
App. Div.). TERMINATION OF PAREN-
TAL RIGHTS, SUSPENDED JUDGMENT
Suspended judgment would have pro-
tected children’s best interests rather than
terminating mother’s parental rights since
evidence showed mother had progressed
in counseling and had separated herself
from husband’s negative influence, she
expressed remorse over past behavior, was
trying to find a job, and recognized
children’s mental health needs and was
committed to obtaining proper treatment
to address children’s needs.
 
In re Anthony I., 877 N.Y.S.2d 520 (App.
Div. 2009). TERMINATION OF PAREN-
TAL RIGHTS, LACK OF CONTACT
In termination proceedings, child welfare
agency proved that incarcerated father
failed to maintain contact with child,
demonstrating an intent to forgo his
rights; father failed to respond to agency
supervisor’s two letters providing him
with her contact information, he never
sent anything for child or called or wrote
to supervisor, and he did not respond to
caseworker’s letter informing him of his
right to visit child.

Davis v. Palacio, 2009 WL 1149443 (N.Y.
App. Div.). VISITATION, MODIFICATION
Father failed to establish a material
change in circumstances sufficient to
modify existing visitation order; fact that
child’s custodial aunt died and uncle
sought custody certainly changed

circumstances, but the change did not
warrant modification where original
visitation order was based on fact that
father was incarcerated and where he
remained incarcerated at time of aunt’s
death and had not completed services
required in original order.

North Dakota
State v. Geiser, 763 N.W.2d 469 (N.D.
2009). ABUSE, UNBORN CHILD
Criminal child endangerment statute did
not apply where mother was alleged to
have attempted to overdose on prescrip-
tion drugs while 29 weeks pregnant; as
statute did not specify whether it applied
to unborn persons and other statutory
sections, case law, and legislative history
could lead to different results, rule of
lenity requires ambiguous criminal statute
to be interpreted in favor of defendant.

Oregon
In re A.J.T., 2009 WL 1459031 (Or. Ct.
App.). TERMINATION OF PARENTAL
RIGHTS, FITNESS
Evidence did not support termination of
parents’ rights on ground of unfitness
where mother and father had made
significant progress addressing their drug
abuse and domestic violence problems,
they were maintaining consistent contact
with child and evidence did not show
child would be harmed by waiting a few
additional months in his prospective
adoptive home.

Virginia
Shanklin v. Commonwealth, 674 S.E.2d
577 (Va. Ct. App. 2009). ABUSE,
FELONY CHILD NEGLECT
Grandmother who babysat child did not
act with reckless disregard for child’s life,
as element of felony child neglect, when
she failed to seek medical care for child,
even though he had guaze and duct tape
over burns on his feet and hands, was
lethargic, and had to be carried to bath-
room; grandmother was unaware of extent
of child’s injuries or that he needed
medical care.

Washington
In re Silva, 206 P.3d 1240 (Wash. 2009).
STATUS OFFENSES, CONTEMPT
Trial court improperly exercised its
contempt power by imposing jail sentence
on at-risk youth without first exploring all
statutory contempt remedies and finding
them inadequate; services for at-risk

youth under state statute aim to keep
children out of detention and treat and
rehabilitate them, so that judge may only
consider jail as last form of punishment.

FEDERAL CASES
S.D. N.Y.
Orlik v. Dutchess County, 603 F. Supp. 2d
632 (S.D.N.Y. 2009). LIABILITY,
WRONGFUL REMOVAL
In case alleging wrongful removal,
mother’s due process rights were not
violated by an unduly delayed or disrup-
tive removal; a removal hearing was held
within six and a half hours of removal and
was not disruptive by any means as child
remained in hospital during that time.

W.D. Pa.
Crawford v. Washington County CYS,
2009 WL 720881 (W.D. Pa.). LIABILITY,
CHILD WELFARE AGENCIES
In couple’s action against child welfare
agency after their parental rights were
terminated claiming their son’s recanta-
tion of abuse allegations and stated desire
to continue living with them was improp-
erly investigated, couple failed to present
sufficient evidence to support claim; child
had been evaluated by specialists who
found the allegations credible and state
court found substantial evidence to
support abuse report.

D. R.I.
Elliott v. Carcieri, 2009 WL 1143141
(D. R.I.).
In class action lawsuit against child
welfare agency alleging deficiencies in
child welfare system resulting in violation
of children’s constitutional rights, next
friends could not represent children in
federal proceedings since they lacked
significant relationships with children and
children were already dually represented
by attorneys from Rhode Island’s CASA
program under federal procedural rules.

Ninth Circuit
United States v. Juvenile Female, 2009
WL 1459487 (9th Cir.). DELINQUENCY,
ASSAULT
Juvenile’s assault of border patrol agent,
who was assisting in stop and search of
vehicle in which juvenile was a passenger,
fell within scope of federal assault statute,
even though statutes or federal regula-
tions did not specifically grant border
control agency authority to enforce
customs laws.
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the children. For children eligible
for Title IV-E foster care assistance,
federal law requires state child wel-
fare agencies to enforce child sup-
port obligations against the parents.
The payments do not benefit the
children, but are rerouted to the
state and federal government to re-
imburse the government costs of
providing foster care assistance.
This cost-recovery effort can often
derail case planning goals, burden-
ing already impoverished parents
with added troubles that hamper re-
unification and undermine agency
efforts to improve family relation-
ships. Also, imposing government-
owed child support obligations lim-
its nonresident parents from provid-
ing informal and in-kind support to
their children. Several state prac-
tices are legally questionable, at
best, but legal strategies exist to
challenge these practices.

Cost-Recovery Framework
Title IV-E of the Social Security

Act, the largest source of federal
funding for child welfare services,
requires child welfare agencies to
pursue child support obligations.3

When children are “IV-E eligible,”4

federal law requires child welfare
agencies to seek child support
“where appropriate” by referring
cases for child support enforcement
services. Resulting payments are
generally kept by the government to
reimburse the costs of foster care.5 In
state-funded child welfare cases
(where children are not IV-E eli-
gible), no federal requirement to
pursue child support exists. Nonethe-
less, states often pursue child support
in such cases despite the lack of a
federal requirement.

Consequences
The two primary goals of the child
welfare system are protecting the
interests of children and strengthen-
ing and preserving families. Al-
though the Adoption and Safe
Families Act increased the focus on
adoption, providing services to
parents to encourage reunification
continues as a core goal. The child
support cost-recovery efforts divert
attention from the agency’s mission,
and often conflict with case-planning
goals. As a low-income parent
struggles to meet reunification plan
requirements, imposing a govern-
ment-owed child support obligation
can derail the parent’s efforts
through immediate enforcement
mechanisms, such as suspending
licenses, garnishing wages, and
credit reporting.

For nonresident fathers, the harm
child support cost-recovery efforts
cause can be significant. Historically,
child welfare agencies have not done
well reaching out to nonresident fa-
thers. Recently, the child welfare sys-
tem has begun recognizing the need
to engage nonresident fathers to en-
courage increased involvement in
their children’s lives and possible re-
unification in appropriate cases.
However, if the initial contact with a
father is to force him into court for a

child support obligation that is owed
to the government (rather than his
children) and that he likely cannot
afford to pay, coupled with con-
tempt proceedings, driver’s license
suspension, and garnishment of up
to 65 percent of his wages, the en-
gagement effort will be thwarted.
The father will further retreat from
involvement with the agency—and
his family—and his efforts to com-
ply with case planning requirements
will be severely hampered.

Legal Strategies
As an attorney representing nonresi-
dent fathers, you have several legal
strategies to address concerns about
child support enforcement in child
welfare cases.6

Discretion not to initiate
child support
The federal law triggering the child
support cost-recovery requirement
in child welfare cases also includes
discretion, explaining that “where
appropriate,” states should “secure
an assignment” of child support
rights for children receiving IV-E
foster care maintenance payments.7

Federal guidance interprets the
statutory language as providing
states flexibility in determining that
certain child welfare cases are not
appropriate for initiating child
support enforcement actions.8 The
guidance explains that states should
decide a case “on an individual
basis, considering the best interests
of the child and the circumstances
of the family,” and the guidance
suggests considering whether
initiating the government-owed
child support obligation would be a
barrier to reunification.9

Some states, like California and
Ohio, have state statutes that require
exercising discretion before refer-
ring a case for child support en-
forcement services.10 However,
many states either have no legisla-
tion or policies implementing the
discretion, or require initiating child
support obligations in all cases.

Resources
Federal guidance regarding
discretion to not refer child
welfare cases for child support
enforcement services:
www.acf.hhs.gov/j2ee/
programs/cb/laws_policies/
laws/cwpm/policy_dsp.jsp?
citID=170
Federal communication
regarding coordination be-
tween child welfare and child
support agencies:
www.acf.hhs.gov/programs/
cb/laws_policies/policy/im/
2007/im0706.pdf
Daniel L. Hatcher. “Collateral
Children: Consequence and
Illegality at the Intersection of
Foster Care and Child Sup-
port.” Brooklyn Law Review
74(4), 2009, available at:
http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=1424485

(Continued from front page)
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Nonetheless, even in a state where
no discretion is provided in state
statute or regulation, you can still ar-
gue for the exercise of discretion
under federal law. In any case where
reunification is a possible goal, you
can argue that either the agencies or
the courts should exercise this dis-
cretion under federal law and find a
referral for child support enforce-
ment services inappropriate because
it conflicts with case planning
goals.11 Supporting the argument is
the simple principle that agencies
and courts must ensure every action
regarding children in the child wel-
fare system is in the best interests of
the child.

Conflicts with reunification
requirements and illegal case
plans
If you cannot convince the child
welfare agency or the court to
exercise discretion and decide that
initiating child support is inappropri-
ate, another legal challenge may be
possible. With some specific excep-
tions, federal law requires child
welfare agencies to make “reason-
able efforts” in order “to preserve
and reunify families.”12 Case plans
must incorporate these reunification
services,13 and a “case review
system” is required to regularly
review progress toward meeting the
case plan goals.14 Thus, if reunifica-
tion is a possible goal in a child
welfare case, you can argue that
pursuing a government-owed child
support obligation directly conflicts
with federal law and regulation
requiring reunification services.
Imposing a debt owed to the gov-
ernment upon an already impover-
ished parent will directly hamper the
parent’s efforts to become economi-
cally stable to reunify with his child.

Also, in several states, child wel-
fare agencies include the child sup-
port obligations as part of the feder-
ally required case plans (e.g., a re-
unification plan might require the
parent to pay regular child support
to the government to comply with

the plan). Adding government-owed
debt collection efforts to case plans
required by federal law to assist in
reunification efforts arguably con-
flicts with the federal requirements
and is therefore illegal.

Unconstitutional grounds for
terminating parental rights
In many states, the statutory grounds
for terminating parental rights
consider the failure to pay the
government-owed child support
obligation as a factor. Some states
specifically allow that factor alone to
warrant termination.15 Although a
parent’s failure to support a child
may initially seem relevant to the
decision to terminate parental rights,
in child welfare cases the support
obligation is not owed to the child.
Including the cost-recovery debt as
grounds to terminate parental rights
subverts the child welfare mission
and the overarching consideration in
termination proceedings—the best
interests of the child.

If you face these circumstances,
you can argue that terminating pa-
rental rights for a government-owed
debt is unconstitutional on substan-
tive due process grounds.16 The in-
terests of parents and children in the
parent-child relationship are consti-
tutionally protected. The substantive
due process heightened scrutiny for-
bids the government from infringing
on such fundamental liberty inter-
ests, “unless the infringement is

narrowly tailored to serve a compel-
ling state interest.”17 The compelling
state interest in termination of pa-
rental rights proceedings is protect-
ing the welfare of children. A statute
that allows ending the parent-child
relationship because of a govern-
ment-owed debt is not narrowly tai-
lored or even related to that compel-
ling interest.

Additional strategies
In addition to the legal issues briefly
described above, other legal strate-
gies exist. For example, if a court
disregards arguments against
initiating child support, you can still
direct your advocacy toward the
amount of the order. In most if not
all state child support guidelines,
grounds for deviating from the
statutorily suggested guidelines
amount are available. You can argue
that a court should deviate down-
ward from the guidelines in child
welfare cases based upon best
interests grounds and conflict with
case planning goals.

Additionally, you may be able
to challenge the actual assignment
of child support rights to the gov-
ernment. An assignment is a form of
contract, and the forced assignment
(often by state statute) of child sup-
port rights without voluntary agree-
ment is legally questionable. Some
states have no provision to start the
assignment, rather they simply con-
sider the child support as owed to

Child Support and Nonresident Fathers: Legal Strategies
1. Ask agency or courts to exercise discretion not to initiate child support

proceedings based upon case planning and other best interests
arguments.

2. Challenge legality of child support enforcement if it conflicts with
federally required reunification services and case plans.

3. Challenge constitutionality of termination of parental rights petitions
relying on government-owed child support as a basis for termination.

4. Advocate for downward departure from child support guidelines
amount based upon case planning and best interests of the child.

5. Challenge the assignment of child support rights to the government.
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the government with no legal pro-
cess for the transfer of rights.

Finally, in state-funded child
welfare cases (for children who are
not IV-E eligible), there is no federal
provision for collecting child sup-
port to reimburse government costs.
Nonetheless, many states still pursue
child support in these cases and
keep the resulting collections. The
asserted basis for the cost-recovery
collections in state-funded cases is a
patchwork of informal federal
agency communications, therefore
raising Administrative Procedures
Act (APA) concerns.18

Conclusion
Child support issues facing nonresi-
dent fathers (and all parties) in child
welfare cases are often overlooked
and warrant serious attention by
advocates. Because your state
agencies, courts, and legislatures
have likely not grappled with these
issues, education is a key part of
advocacy strategies. Although the
legal issues can become complex,
the core themes are simple. Child
support should not harm children or
conflict with case planning goals,
and all actions by child welfare
agencies and the courts should be
guided by the best interests of the
child standard—not the
government’s fiscal interests in cost
recovery.

Daniel L. Hatcher is an assistant
professor of law at the University of
Baltimore and teaches in the law
school’s civil advocacy clinic.
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As I read through 10 years
worth of interviews, I was struck by
one particular similarity. In fact, this
theme became so pronounced that I
started writing down the variations
in which it appeared. These were
comments made to me by parents
of adopted children, and they
included:

“Sometimes we just look at each
other and ask what we got
ourselves into?”
“We knew this child would be
different from us. But sometimes
it seems we don’t know him at
all.”
“It’s narrowed down to keeping
our marriage or this child, but not
both.”
“Every day I struggle with
whether to give him back or not.”
“I’ve lost control of my house
and life to this child.”
“Nothing I do or try seems like
enough to help this child.”
“We wonder how much longer
we can stay committed to these
children.”

It is important to keep in mind
that these comments were said in
the context of a broader interview
and certainly the parents expanded
on the benefits of having an
adopted child. Be it that they
adopted because of infertility, help-

ing out an extended family member,
aiding abandoned children, or want-
ing to be a parent—even though
single—most parents express that
adopting their child is a life-chang-
ing event, with numerous rewards.

What we fail to sometimes take
into account—and what many agen-
cies don’t adequately prepare par-
ents for—are the ways in which
adopted children manifest with a va-
riety of psychological characteristics
that differ tremendously from other
children. Sadly, many parents em-
bark on the task of raising an
adopted child ill prepared for under-
standing or coping with the behav-
ioral manifestations of a child who
often feels like a throwaway kid.

Today about one percent of chil-
dren in the United States are
adopted. According to one recent
survey, 29 percent of adopted chil-
dren come from abroad. Curiously,
New Mexico has one of the highest

per capita adoption rates in the
country.

Adults wishing to adopt a child
typically have to go through an in-
tensive—sometimes grueling—se-
ries of procedures which may in-
volve home studies, adoption edu-
cation, addressing cultural and lan-
guage concerns, psychological
evaluations, and background checks
with employers, neighbors, and le-
gal authorities. In addition, adoption
can be an expensive prospect when
one factors in fees from attorneys
and adoption agencies, as well as
the cost of air travel. Depending
upon the family structure (e.g.,
couple, single, gay, younger, older,
rural, suburban, etc.) and type of
child desired (e.g., age, gender,
availability to take a child with spe-
cial needs, willingness to consider
all countries, etc.), the time it takes
to receive a child, once the process
has started, can be anywhere from
six months to two years.

It is not inevitable that every
child who is adopted will present
with behavior or emotional distur-
bance. Some children are simply
more resilient than others are and
they assimilate the reality of being
adopted just fine. When we take a
look at the variables that potentially
affect the life of an adoptee, how-
ever, it is easy to see why raising an
adopted child can end up involving
much more than the parents ever an-
ticipated or were prepared for.

Adopted children are over-rep-
resented in mental health and cor-
rectional facilities, compared to
other groups. What I always find
surprising is the lack of attention
paid to the role adoption might have
had in leading to the emotional or
behavioral disturbance. As an ex-
ample, Time magazine recently

The World of the Adopted Child
by Christopher J. Alexander

VIEWPOINT

Sadly, many parents embark on
the task of raising an adopted
child ill prepared for under-
standing or coping with the
behavioral manifestations of a
child who often feels like a
throwaway kid.

In anticipation of a talk I was asked to do at a national adoption
 conference, I was looking through some of my client files. As

a child psychologist specializing in the effects of divorce or
adoption on children, I always do a thorough intake interview with
parents before meeting with the child. I wanted to review some of
these interviews to remind myself of what issues would be impor-
tant for me to address to a group of prospective adoptive parents.
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categorized the major risk factors
associated with many of the chil-
dren who have fired weapons at
other kids. Whereas they listed the
role divorce, abuse, and peer rela-
tions might have played in these
children’s lives, they failed to ac-
knowledge that at least two of the
eight children profiled were
adopted.

Child Development
A child’s development is affected
by numerous factors. Increasingly,
we are recognizing the role genetics
plays in subsequent growth, learn-
ing, behavior, and personality.
Unfortunately, many adoptive
parents have little, if any, informa-
tion available to them about the
adopted child’s gene pool. One of
the things we do know about
adopted children is that many were
born to parents with histories of
impulsive behavior. Either because
of age, substance abuse, or psychi-
atric disturbance, these parents
engaged in actions that produced a
child they were unable to care for.
This is one of the reasons why
attention-deficit-type behaviors are
so prevalent in adopted children.

The other reality affecting
adopted children is that many had
their lives disrupted in an untimely
way or at an awkward phase of their
life. Though some children are ear-
marked for adoption before they are
born, the majority are adopted after
already having lived with birth or
foster parents. Children, be it con-
sciously or not, carry memories of
any abuse, abandonment, chaos or
trauma they may have witnessed or
experienced before being adopted.

Children are born helpless and
dependent. It is not until a child is
approximately two years of age that
he or she moves toward indepen-
dence. Infants need to move away
from their parents on their own
timeline. They need to be afforded
the chance to test and explore the
world away from their parents on
their own, retreating back to the

safety of mom or dad when things
get scary. If this process is dis-
rupted, by divorce or adoption, be-
tween two and four years of age, the
child learns it is not safe to individu-
ate (because people leave or aban-
don you if you do), and often fail to

develop trust in others. These are
the children who typically grow up
feeling anxious, resentful and angry.

Another major developmental
factor affecting adopted children is
the role of cognition. Children un-
der age seven are very concrete in
their thinking. That is, they are not
able to conceptualize cause-and-ef-
fect relationships until mid-child-
hood. Whereas many adopted chil-
dren know at a very young age they
are adopted, often telling others
their ‘adoption story,’ it is not until
the child is seven or eight that the
personal meaning of this sets in.
When cause-and-effect thinking sets
in, adopted children start to feel, on
a whole different level, that they
were given away. This is one of the
reasons why most adopted children
don’t manifest with severe behav-
ioral disturbance until second or
third grade.

Finally, it is important to bear in
mind that the inner world of the
adopted child is one of ghosts.
Whether they knew their birth fam-
ily or not, adopted children inevita-
bly carry real or imagined images of
their mother, father, and siblings. In
many respects, these ghosts domi-
nate the adopted person’s life, ask-
ing for loyalty and recognition. The

adopted child, however, may feel he
has to keep the ghosts secret, lest
the adoptive family feels betrayed
by their presence. Whereas the
adoptive family may hold the opin-
ion that the birth parents relin-
quished their chance to raise the
child—and should therefore be out
of the picture forever—the child still
holds on to whatever threads of con-
nection he can maintain with these
people.

Family Life
I tell every adoptive parent who
contacts me that they can’t approach
raising their child the same way as
parents raising a birth child. Rather,
I tell them to conceptualize their role
as ‘therapeutic parent,’ where every
interaction—and its result—with
their adopted child is deliberate and
thoughtful. For example, when a
parent punishes a birth child, the
child rarely believes that the ulti-
mate consequence will be parental
abandonment. In the mind of the
adopted child, however, parents
leave. These children often believe
that it is a matter of time before they
are once again abandoned. If a
parent fails to recognize this, relying
instead on blind faith in their com-
mitment to the child, they miss a
vital life experience of the adopted
child.

As anyone who has been
dumped by a partner or spouse can
tell you, being left by another per-
son doesn’t feel good. In addition, it
leaves us feeling out of control of
our lives. Issues of control are there-
fore paramount for adopted chil-
dren. Many feel they have no con-
trol in their lives and thus they do
whatever they can to get it. I’ve seen
some adopted children who are so
convinced they will be abandoned
again that they purposely and bru-
tally antagonize their family mem-
bers. Their belief system becomes,
“Yes, I will be abandoned. But at
least this time I’ll be in control, by
causing it to happen.”

Adopted children are also in-

Children, be it consciously or
not, carry memories of any
abuse, abandonment, chaos
or trauma they may have
witnessed or experienced
before being adopted.
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credibly hypervigilant. Their sur-
vival depends upon it. Therefore,
they cue into subtleties and an enor-
mous amount of effort goes into an-
ticipating the actions of others. This
is what makes it difficult for parents,
particularly those who are preoccu-
pied or coping with other stressors
in their lives. Slowly and deliber-
ately, their child knows all their
weaknesses and vulnerabilities.
When the child feels threatened or
out of control, he or she knows how
to ‘get’ mom or dad. Only later do
the parents realize the ways in
which the child controls many as-
pects of family life, often solely de-
termining through manipulative be-
havior whether they will all have a
good day or a horrible day.

Anger
Perhaps one of the major oversights
adoptive parents make—one that
agencies fail to adequately prepare
parents for—is the role anger plays
in the life of the adopted child.
Many parents that I consult with
mistakenly believe that a loving,
stable home is enough for the
adopted child; that a good home
environment will make better all the
losses or traumas from the past. To
the adopted child, however, love
isn’t enough. They have lost a great
deal and they typically get little
validation for this from those around
them. Instead, many get the mes-
sage they should stop wallowing
and be grateful.

Those of us who weren’t
adopted cannot fully grasp the
meaning of being given away. As I
work with adoptive parents on lis-
tening to their child, this issue be-
comes paramount. From the adult
perspective, the adopted child was
taken out of an unsafe environment
and this should be seen as good.
From the child’s point of view, how-
ever, something very valuable was
taken away: their home, their iden-
tity, their family.

Children are quite adept at com-
municating their feelings. Strange as

it is, adults consistently miss the
messages. For the adopted child, an-
ger is his way of communicating
feelings of loss, grief, fear, and ter-
ror. Unfortunately, these messages
get misinterpreted and the child sub-
sequently gets labeled as defiant. I
would say that the majority of
school-age adopted children I see
have been diagnosed with attention-
deficit/hyperactivity disorder
(ADHD) and prescribed medication.
This reflects a poor understanding
of adoptive child behavior. These
children often don’t have ADHD.
They’re angry and fearful. It is diffi-
cult to pay attention, sit still, and get
along with others when your world
is one of unrecognized loss.

Conclusion
I am certainly not suggesting that
adults stop adopting children. Nor
am I insinuating that every adopted
child will have behavioral or emo-
tional disturbance. What I am
pointing out, however, is that the
needs and concerns of adopted
children are unique. When we truly
listen to the adopted child, we can
better understand how he or she is
attempting to make sense out of a
life where they are asked to relin-

quish one identity and assume
another. Further, by being sensitive
to the inner reality of the adopted
child, we let them know we under-
stand how confusing it can be to
live in a world of ghosts, surrogate
parents, and loss.

Christopher J. Alexander, Ph.D.,
works as a child psychologist,
specializing in the effects of adop-
tion, foster or other out-of-home
placement, divorce, physical/sexual
abuse, and trauma on children and
families. Dr. Alexander has a private
practice in Rio Rancho, New
Mexico. Visit his Web site:
http://alexanderphd.com/

This article originally appeared on
Adoption.com and was reprinted with
permission.

Perhaps one of the major
oversights adoptive parents
make—one that agencies fail
to adequately prepare parents
for—is the role anger plays in
the life of the adopted child.
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According to the National Child-
hood Traumatic Stress Network
(NCTSN), trauma is a unique indi-
vidual experience associated with a
traumatic event or enduring condi-
tions.7 This definition is of limited
usefulness within the AI/AN com-
munities, however, since it does not
take into account the cultural
trauma, historical trauma, and
intergenerational trauma that has ac-
cumulated in AI/AN communities
through centuries of exposure to
racism, warfare, violence, and cata-
strophic disease.
Cultural trauma is an attack on the
fabric of a society, affecting the es-
sence of the community and its
members. Attacks on AI/AN com-
munities have included prohibiting
the use of traditional languages,
banning spiritual/healing practices,
removing or relocating individuals
or whole communities, and restrict-
ing access to public or sacred
spaces. Historical trauma is the cu-
mulative exposure of traumatic
events that affects an individual and
continues to affect subsequent gen-
erations.
Intergenerational trauma occurs
when the trauma of an event is not
resolved and is subsequently inter-
nalized and passed from one gen-
eration to the next through impaired
parenting and lack of support in the
community. These types of traumas
increase individuals’ risks of experi-
encing traumatic stressors while also
decreasing their opportunities to

Adapting Evidence-Based Treatments for Use with
American Indian and Native Alaskan Children and Youth

by Delores Subia BigFoot and Janie Braden

draw on the strengths of their cul-
ture, family, or community for so-
cial and emotional support.

Service Needs
Currently, the majority of Native
people live in urban areas. Although
many move from isolated and
economically deprived settings to
seek better living conditions, they
oftentimes have difficulty securing
stable employment. Many Native
people are employed in low-wage,
unskilled positions and they may
require assistance such as food
stamps, reduced-price school
lunches, and/or subsidized housing.
Heads of households for the major-
ity of Native families are women,
who are not only poorly paid, but
also often engaged in a constant
struggle to provide support to
immediate and extended family
members. The bitter reality is that a
large proportion of the Native
population experiences severe
financial hardship, which increases
stress and compounds the risk of
exposure to crime and violence.

AI/AN families are also at risk
for violence due to political, eco-
nomic, and social inequalities. Ac-
cording to the Department of Jus-
tice,9 the average annual violent
crime rate among AI/AN people
over 12 years of age is approxi-
mately 2.5 times the national rate.
There is approximately one substan-
tiated report of violent crime per
year for every 30 Native children.10

Average life expectancy among
AI/AN people is lower than in the
non-Indian population. Given the
shorter life expectancy and popula-
tion growth of AI/AN persons,
nearly half the AI/AN population is
comprised of minors who need care,
guidance, and support. The
community’s ability to provide these
resources is compromised as the
challenges of maintaining a liveli-
hood, combating cultural genocide,
coping with violence, and rebound-
ing against emotional and spiritual
bankruptcy tear at the integrity of
home and culture.

Given the multiple risks present
in AI/AN communities, it is not sur-
prising that the prevalence of post-
traumatic stress disorder (PTSD) is
substantially higher among AI/AN
persons than in the general commu-
nity (22% vs. 8%).5 It is likely that
higher rates of exposure to traumatic
events coupled with the overarching
cultural, historical, and
intergenerational traumas make this
population more vulnerable to
PTSD. In addition, people who have
traumatic experiences and develop
PTSD are also at risk for several
other negative mental health out-
comes. Rates of substance abuse dis-
orders and other mental health disor-
ders, particularly depression, are
also elevated among AI/AN
peoples.1 In short, the AI/AN popu-
lation is especially susceptible to
mental health difficulties.

Honoring Children:
Evidence-Based Treatments
for Indian Country
Despite the hardships outlined
above, Native people have shown
remarkable resilience. Communities
have retained cultural strength in
kinship networks, language, stories,

It is impossible to capture or explain the nature and extent of
assaults experienced by American Indians and Alaskan Native

(AI/AN) families. AI/AN communities experience a disproportion-
ate number of events that put them at risk for trauma reactions.
Often, these contemporary disruptions have roots in the historical
past.

CULTURE MATTERS
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songs, ceremonies, and spiritual
beliefs. However, to survive, many
individuals have developed coping
strategies that leave them ill-
equipped to deal with the ongoing
trauma, stress, and hardship they
endure. Because of past experiences
with misguided programs offered by
the government and social service
organizations, many AI/AN people
are distrustful and reluctant to
consider professional mental health
services.

What is more, therapeutic ser-
vices offered to Native people in the
past have often proven ineffective
and inappropriate for AI/AN popula-
tions. Recognizing these barriers to
treatment, the Indian Country Child
Trauma Center (ICCTC) at the Uni-
versity of Oklahoma Health Sci-
ences Center is working with the
NCTSN and the Substance Abuse
and Mental Health Services Admin-
istration (SAMHSA) to develop, re-
fine, disseminate, and evaluate cul-
turally relevant trauma intervention
models for use with children in In-
dian Country.

The interventions are adapted
from existing evidence-based treat-
ments (EBTs). The premise of the
cultural adaptation is that AI/AN
cultures have traditional healing
practices, activities, and ceremonies
that are used therapeutically to pro-
vide instruction about relationships
and parenting. The resulting four
Honoring Children interventions de-
veloped by the ICCTC build on
common and tribal-specific cultural
elements to provide culturally rel-
evant therapeutic approaches that
also respect the substantial indi-
vidual variability in cultural identity
among AI/AN people. The adapta-
tions are also based on the recogni-
tion that these interventions must be
appropriate for dissemination in ru-
ral and/or isolated tribal communi-
ties where licensed professionals
may be few.

The process of adaptation began
with identifying the core concepts
within existing EBTs. At the same

time, the ICCTC worked to identify
Native traditional teachings and
concepts that would be relevant for
trauma therapy in Indian Country.
Particular focus was placed on tradi-
tions related to parenting, nurturing,
and therapeutic practice. Attention
was also paid to traditional ways of
teaching and learning, and to cul-
tural worldviews that are used to ex-
plain individual behavior. Using a
process of ongoing and open dia-
logue, the ICCTC worked with EBT
developers and a diverse group of
Native cultural consultants to create
intervention and training materials
as well as implementation support
strategies and protocols.

Honoring Children,
Making Relatives
An existing EBT called Parent-Child
Interaction Therapy (PCIT)4 was
adapted into Honoring Children,
Making Relatives. This intervention
maintains the guiding principles and
theory of PCIT while incorporating
AI/AN practices, rituals, traditions,
and other cultural elements.

One Native method of teaching
typically moves from observation to
teaching others: “Watch. Listen, as I
tell you what to do. Do it this way.
Now go teach your little sister.” This
same series of steps is a central fea-
ture in Honoring Children, Making
Relatives: instruct the parents,
model the behavior, let the parent
practice, have the parent work di-
rectly with the child, and be sure the
parent praises the child. For ex-
ample, when a child demonstrates
disruptive behaviors or is difficult to
control, some parents may punish
the child. The traditional Native
concept of respect and honor, how-
ever, would dictate that the adult be
patient, be instructive, not embar-
rass, and use the opportunity to
teach. During PCIT, the parent en-
gages the child in positive interac-
tions, attends to the child, lets the
child know what the child is doing
right, and eventually instructs the
child in good behavior. Honoring

Children, Making Relatives is the
clinical application of parenting
techniques in a traditional frame-
work that supports the emphasis that
AI/AN culture places on honor, re-
spect, extended family, instruction,
modeling, and teachings.

Honoring Children,
Respectful Ways
Native youth confront many chal-
lenges that negatively impact their
sense of self, their interactions with
others, and their connection to their
culture. Traumas of sexual abuse,
physical abuse, and violence,
overlaid with historical and cultural
trauma, can lead young people to
disregard or devalue modesty and to
develop inappropriate sexual behav-
ior. Inappropriate sexual behaviors
can have wide-ranging impact on
the children themselves, and can
also significantly affect the family,
the extended family, and the com-
munity. Ultimately, inappropriate
behavior can result in serious
negative social or legal conse-
quences. Honoring Children, Re-
spectful Ways8 is designed to honor
AI/AN children and promote their
self-respect while also promoting
respect for others, elders, and all
living things.

The Honoring Children, Re-
spectful Ways curriculum teaches
young people culturally congruent
ways to honor themselves. The use
of traditional healing and cultural
practices encourages young people
to identify with their AI/AN heri-
tage. This treatment approach is
congruent with an evidenced-based
group treatment program for chil-
dren with sexual behavior prob-
lems.3 In addition, Honoring Chil-
dren, Respectful Ways is an ap-
proach that can be implemented as a
prevention or intervention treatment
program that helps AI/AN children
and their families connect with their
traditional values, ways, and prac-
tices, and to develop positive beliefs
about themselves and healthy values
and behaviors in their relationships
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with others.

Honoring Children,
Honoring the Future
The impact of youth suicide in
Indian country cannot be underesti-
mated. The resultant loss of family
members reverberates throughout
the community, putting other family
members at risk for depression, grief
reactions, poor work performance,
drug and alcohol use, and domestic
violence, as well as for contempla-
tions of suicide. The American
Indian Life Skills Development
Curriculum (AILSDC),6 the only
evidence-based suicide prevention
program in Indian country recog-
nized by SAMHSA and the National
Registry of Effective Programs, is
the clinical component of Honoring
Children, Honoring the Future. The
larger intervention includes supports
for case consultation, program
development, and training in risk.

The AILSDC uses risk and pro-
tective factors specific to AI/AN
youth as the basis for its prevention
strategies. The curriculum, designed
for middle and high school students,
teaches such life skills as communi-
cation, problem solving, depression
and stress management, anger regu-
lation, and goal setting. Problem
solving and suicide intervention
skills are taught through activities
that encourage students to seek out
cultural knowledge in their commu-
nities. AILSDC curriculum is spe-
cifically tailored to be compat-
ible with the norms, values, beliefs,
and attitudes of Native communities.
Special attention is paid to
worldviews, communication styles,
and forms of recognition.

Honoring Children,
Mending the Circle
Trauma-Focused Cognitive-Behav-
ioral Therapy (TF-CBT) is an
evidence-based application of
cognitive behavioral techniques to
support the healing process of
trauma in children. Honoring

Children, Mending the Circle 2 is
grounded in a traditional framework
that supports the AI/AN traditional
belief in spiritual renewal leading to
healing and recovery.

The TF-CBT adaptation is based
on traditional AI/AN beliefs and
practices about behavior, health,
healing, humor, and children. The
premise is the belief that AI/AN cul-
tures have current healing practices,
activities, and ceremonies that, like
cognitive-behavioral therapy, in-
struct individuals about how to man-
age thoughts, emotions, and physi-
cal reactions. For example, with
trauma-exposed children, a common
symptom is intrusive thoughts that
create anxiety and inability to con-
centrate. During many traditional
ceremonies and activities traditional
healers instruct participants to
“leave bad thoughts at the door” or
“come in with good thoughts.” A
similar technique used in TF-CBT is
the “stop sign.” A child is instructed
to use a stop sign image when intru-
sive thoughts begin.

Common reactions to trauma in-
clude physical sensations of rapid
heartbeat and breathing that result in
distress or discomfort. Relevant tra-
ditional instructions during ceremo-
nial or related activities might be to
“Bring yourself to this place, think
about this place, close your eyes,
breathe in, think about where your
body is, your spirit, your connection
with Mother Earth, you being okay
with who you are.” This kind of in-
struction is similar to the relaxation
techniques of TF-CBT.

Summary
The Indian Country Child Trauma
Center is providing important
resources to American Indian and
Alaskan Native communities.
Beyond the culturally-based thera-
peutic approaches, the Center offers
training and implementation support
that is also culturally based. The
guiding vision is that Native chil-
dren who are experiencing trauma
will be able to access treatment that

is structured and systematic, but also
culturally responsive, promoting
connection with their community,
their culture, and their heritage.

There is a prophecy held sacred
by Native people which foretold the
coming of a different people who
would bring disease and sickness to
the Great Turtle Island (America).
The story tells that it would be the
ancient traditions and teachings of
past generations that would help Na-
tive people climb up and regain
their heritage as proud and rightful
Nations. The Native people hold to
the promise of these sacred teach-
ings. With Honoring Children, this
prophecy has been partially ful-
filled. Respect for American Indian
and Alaskan Native ways of healing
is being upheld.

Dolores Subia BigFoot is director of
the Indian Country Child Trauma
Center at the University of Okla-
homa Health Sciences Center.
Janie Braden is project coordinator.
of the Indian Country Child Trauma
Center at the University of Okla-
homa Health Sciences Center.
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more trauma-informed services for
American Indian and Alaskan Native
children. For more information, please go
to www.icctc.org. Thanks to members of
the NCTSN American Indian Working
Group who contributed to this article.

This article originally appeared in Focal
Point, Vol. 21, Winter 2007, published by
the Regional Research Institute for
Human Services, Portland State Univer-
sity. Reprinted with permission.

Endnotes
1. Beals, J. et al. “Prevalence of DSM-IV
Disorders and Attendant Help-seeking in Two
American Indian Reservation Populations.”
Archives of General Psychiatry 62, 2005, 99-
108.
2. BigFoot, D. S., & S. Schmidt. Honoring
Children, Mending the Circle (Trauma-Focused
Cognitive Behavior Therapy): A Training and
Treatment Manual. Oklahoma City, OK:
University of Oklahoma Health Sciences
Center, Indian Country Child Trauma Center,



Vol. 28 No. 5 ecuring ABA Child Law Practice —www.childlawpractice.org                                     79

What are some tips
to assess a child’s
understanding of the
court process?

Ask the child about things she
already knows. Childhood is filled
with experiences that are like court
processes. Use real-life experiences
to make analogies to visitation,
waiting, telling the truth, conse-
quences for behavior, or experienc-
ing a breakup and loss. For
example:

A child brings evidence and
testimony before a teacher or
parent as they try to prosecute her
sister.
A youth has to serve a penalty for
being bad. He likely has been
able to judge the fairness of one
punishment or another.
A child experiences someone in
class saying a bad thing about her
and learns that lying is a problem
and is wrong.
Even a young child has experi-
ence with timeframes, such as
how long a day, week, or a year
is because he has to wait that long
for the next Sponge Bob (tomor-
row), American Idol (next week),
or Christmas (once a year).
A school child has friends who
move away or change over time.
The child also knows what it
means to lose a best friend.

Another technique is to use sports
analogies to determine a child’s
basic capacity to understand
processes. For example:

In basketball, there are two
teams, two coaches and one
referee.

Who upholds the rules?
Who decides if someone made
an error?
Who decides if a rule was
broken?
Can a player shoot at the
basket any time he wants?
If a child understands that the
ref has the last word, he
should also understand that so
does the judge.

When the child client is
anxious about attending
the court proceeding,

what can be done to help the
child feel more at ease?
It is reasonable to seek courtroom
accommodations for an anxious
child. You can remove symbols of
power and authority by asking court
officers to wear normal clothing, or
holding the hearings around a
conference table. The courtroom
setting and its accoutrements can
make an awesome impression on
already nervous kids. The press of
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been healthy, became ill and im-
paired, and now can be treated to
health again. If a child has not
matured, they cannot be ‘restored.’
They would have to achieve, for the
first time, a level of cognitive
sophistication they never had.

In our jurisdiction, an educa-
tional psychologist at the law school
tutors youth for court through role
modeling and rehearsal. This is an
effort to get a child ready for court
processes, providing they have the
ability to use the lessons. If not, the
classes can provide further proof of
incapacity.

Preparing a child for court
participation is not difficult and
could be done by the child’s lawyer
or social worker. This would build
rapport and is, in fact, preparation. If
there are time constraints, it is rea-
sonable to arrange for a clinician or
a social worker connected to the
court to perform this role.

Any final thoughts about
assessing competency
and preparing children
for court?

Competency is not a mystery that
only applies in court. A child who is
competent in his own life is often

competent to take part in his case
and future. With preparation and an
individualized approach, you can
establish rapport and help your
youth clients fully participate in the
court proceedings.

Sometimes cognitive deficits,
emotional impairments, or learning
disabilities can affect competency.
But do not shirk your advocacy re-
sponsibility and overly depend on
the mental health evaluation. Ours is
not a hard science and often evalua-
tors give opinions outside the scope
of their practice. Put effort into mak-
ing sure that the order for an
evaluation is written specifically
and, if possible, references compe-
tency criteria to be used. Prepare to
argue the finding if you find it lacks
foundation.

A child who is incompetent can
sometimes be prepared to compen-
sate for their fears, inexperience,
distortions or mental symptoms, un-
less the child has a profound and
impenetrable mental or cognitive
disability. At other times,
accommodations can allow the judi-
cial process to move forward with
the child’s participation.

time and the fear of losing control
often underlie a child’s anxiety.

Therefore, it can be helpful to
ask the child to write down what
they’d like to say in court. Having
something in their hand, such as a
soft key chain they like. Or their
written statements give them some-
thing so they are not up there alone,
and the statements reduce their fear
that they will misspeak or make a
fool of themselves. Their sense of
control, since their words are al-
ready on the paper, can help calm
them, even if they do not wind up
using them. Instructing them on
how to answer questions will also
lessen their anxiety: “You only need
to make one-sentence answers. You
can say I don’t know, I’m uncom-
fortable answering that, or I can’t
remember.”

Can anything be done
to overcome a finding
that the child is not

competent to participate in the
proceedings?
Restoring competency is tricky.
Most approaches to restoring
competency when mental illness is
involved try to reverse or treat the
illness. It’s as though a subject had
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