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If you are an attorney appointed to
represent an incarcerated nonresi-
dent father, you will likely face
some common challenges: no one
may know where the father is
located, everyone is suspicious of
his past criminal activity, and no one
is quite sure where he fits into his
child’s life. To further complicate
things, research shows that when a
child enters foster care, social
workers often engage in little
outreach to nonresident fathers and
make little effort to include them in

case planning for their children.1

The reality is that not only do these
fathers have legal rights worth
defending, they also have the
potential to make real contributions
to their children’s lives.2

Many fathers may themselves be
viable permanency resources for
their children. They may also con-
nect their children to other perma-
nency resources, such as paternal
relatives, and can provide valuable
information regarding the child’s
health, education, and family his-
tory. It can be important for a child
in foster care to know she has a par-
ent who cares about her well-being,
even if he can’t be a placement op-
tion. The child welfare system must
recognize the valuable role incarcer-
ated fathers can play in their
children’s lives. Your legal represen-
tation is critical to ensure the father
is given a voice in his child’s life
and a role in his child’s permanency
planning.

This article shares key legal is-
sues that arise when representing
nonresident incarcerated fathers in
child welfare cases and effective
representation strategies.

Key Legal Issues
As the number of incarcerated
fathers nationwide rises,3 the child

welfare system struggles to resolve
the rights and responsibilities of
these fathers. The enactment of the
Adoption and Safe Families Act
(ASFA), and with it the requirement
that the state move to terminate
parental rights once children have
been in foster care for 15 of the last
22 months,4 has raised numerous
questions about the rights of incar-
cerated parents, particularly those
whose sentences may exceed 15
months.5 At all times during the
case, be aware of the ASFA
timeframes and how they may
impact your client. Pay special
attention to the exceptions to the 15
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An 11-year-old boy was the subject
of a child in need of services
(CHINS) petition because of acts he
allegedly committed in 2007 and
2008. He was appointed an attorney
and a guardian ad litem (GAL) to
represent him and an adjudicatory
hearing was set.

Before the hearing, the boy’s at-
torney asked for a competency
evaluation to determine if he was
competent to have committed the al-
leged acts. A licensed psychologist
evaluated the boy, determining that
his IQ of 80 placed him below aver-
age in intellectual functioning.
While the psychologist found the
boy had some understanding of
what happens in court, he said he
did not understand the charges
against him and forgot his attorney’s
name. He concluded that while the
boy was competent to have commit-
ted the alleged acts, he was not
competent to stand trial.

This raised a question that the
family court transferred to the New
Hampshire Supreme Court for reso-
lution: Do the New Hampshire Con-
stitution and the Due Process Clause
of the Fifth and Fourteenth Amend-
ments to the U.S. Constitution re-
quire that before a child can be ad-
judicated CHINS he must be able to
consult with his lawyer and be able
to understand the proceedings
against him?

The New Hampshire Supreme
Court answered no to this question
and remanded for further proceed-
ings. The boy claimed the Due Pro-
cess Clauses of the state and federal
Constitutions require that he be
found competent to stand trial be-
fore adjudicating him a CHINS. He
further argued that his competency
must be evaluated under the Dusky
standard, which is commonly used
to assess competency of adult crimi-
nal defendants.

The court first considered the
boy’s state constitutional claim. He

argued that because juveniles in
CHINS proceedings have a right to
counsel, they necessarily have a due
process right to be found competent
to stand trial before being adjudi-
cated CHINS. The court rejected this
claim because New Hampshire
courts have not yet held that juve-
niles in CHINS proceedings have a
constitutional right to counsel and
the boy failed to successfully de-
velop a supportive argument.

While juveniles in CHINS pro-
ceedings do have a statutory right to
certain protections, such as counsel,
the court observed that it has not yet
determined that they are constitu-
tionally mandated. Also, the U.S.
Supreme Court has required consti-
tutional safeguards in delinquency
proceedings, but is silent on whether
those safeguards apply to juveniles
in CHINS proceedings.

The court declined to establish a
constitutional right to counsel in
CHINS cases since the juvenile had
not briefed the issue. Even if the ju-
venile established such a right to
counsel, the court explained that it
would not necessarily follow that
due process requires that he first be
found competent under Dusky be-
fore he could be adjudicated
CHINS. The court was aware of no
courts throughout the country that
have ruled that juveniles have this
right in CHINS proceedings.

The boy argued that his statu-
tory right to counsel would be ren-
dered “illusory” if he was found in-
competent under Dusky. The court
disagreed, emphasizing that a
juvenile’s statutory right to counsel
is not based on an assumption that
the juvenile is competent under the
Dusky standard. The court explained
that if a juvenile is found incompe-
tent, the court may appoint a GAL
to act as a substitute decision maker
for the juvenile and a substitute cli-
ent for the lawyer.

Juvenile Lacked Constitutional Right to be Found Competent
to Stand Trial before CHINS Adjudication
In re Kotey M. 965 A.2d 1146 (N.H. 2009).

CASE LAW UPDATE
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A 14-year-old male was sentenced
to life in prison without parole
(LWOP) for the offense of kidnap-
ping for ransom. He filed a petition
for habeas corpus in the California
Supreme Court, arguing that the
sentence was cruel and unusual
punishment under the Eighth
Amendment and under the Califor-
nia Constitution.

The California Supreme Court
found the juvenile established a
prima facie case for relief and or-
dered a rehearing.

The California Court of Appeals
held the juvenile’s sentence violated
the California Constitution and the
Eighth Amendment. Under article I,
section 17 of California’s Constitu-
tion, a prison sentence that is so dis-
proportionate to the crime that it
shocks the conscious and offends
basic notions of human dignity, vio-
lates the prohibition against cruel
and unusual punishment.

To establish that a sentence is
cruel or unusual, a petitioner must
show it is disproportionate in light
of (1) the nature of the offense and
the defendant’s background, (2) the
punishment for more serious of-
fenses, or (3) punishment for similar
offenses in other jurisdictions. Only
one factor need be established; how-
ever, the petitioner must overcome a
heavy burden to show the sentence
is disproportionate to his level of
culpability.

The juvenile argued that impos-
ing a LWOP sentence on juvenile
offenders for kidnapping for ransom
that does cause death or injury to
the victim violated article I, section
17 of the California Constitution.
The court agreed.

Applying the first factor, it
evaluated the degree of danger that
the nature of the juvenile’s offense
and the juvenile himself presented
to society. It found the youth’s age
and the absence of injury or death to
the victim created a strong inference
that the LWOP sentence for a kid-
napping offense violated article I,
section 17.

The court compared the
juvenile’s penalty with the punish-
ment for more serious offenses in
California. It found that the punish-
ment for juvenile offenders for kid-
napping that results in no harm to
the victim is actually more severe
than the punishment for juvenile of-
fenders who murder their victims.
Finding this disparity “arbitrary and
grossly disproportionate’ the court
found the juvenile’s sentence
shocked the conscious and violated
human dignity.

The court also found the
juvenile’s sentence violated the
Eighth Amendment. In Solem v.
Helm, the U.S. Supreme Court out-
lined three criteria whether a sen-
tence is disproportionate to the
crime: (1) the gravity of the offense
and the harshness of the penalty; (2)
the sentences imposed on other
criminals in the same jurisdiction;
and (3) the sentences imposed for
committing the same crime in other
jurisdictions.

Applying these factors, the court
found the gravity of the juvenile’s
offense was second only to the seri-
ousness of first degree premeditated
murder, and that his sentence is the
harshest the state may impose on
teen offenders. The court found the
juvenile’s age, combined with other
factors — that he suffered post trau-
matic stress syndrome at the time of
the crime, he was highly influenced
by peer pressure, and he had no
prior history of violent crime —
supported an inference under the

first Solem factor that his LWOP
sentence violated the Eighth
Amendment’s proportionality
requirement.

Regarding the second Solem
factor, the court found the only
other offenses besides homicide that
California punishes with LWOP are
kidnapping for ransom with bodily
injury and attempted trainwrecking.
The court noted that juvenile of-
fenders who murder their victims
may be sentenced to LWOP only if
they are 16 years or older. Although
the juvenile’s sentence was harsher
than that for juveniles who murder
their victims while committing a
kidnapping offense, the court found
the juvenile had failed to offer ob-
jective data to determine if his sen-
tence is disproportionate under the
federal Constitution.

Regarding the third factor, the
juvenile did not present sufficient
evidence to show whether other
states’ use of LWOP for
nonhomicide offenses has evolved
to reflect changing standards of de-
cency, especially for young offend-
ers. However, the court found the
juvenile’s LWOP sentence for a
nonhomicide offense not resulting
in injury was “freakishly rare – to
the point where he is the only
known recipient of such drastic pun-
ishment in any state in the country
or anywhere in the world.” It found
such punishment to be arbitrary and
capricious and concluded that it was
cruel and unusual in violation of the
Eighth Amendment.

Sentencing Juvenile to Life Imprisonment without Parole Ruled Unconstitutional
In re Nunez, 2009 WL 1154200 (Cal. Ct. App.).

(Continued p. 53)

Editor’s Note: The U.S. Supreme Court has granted certiorari in two Florida cases to
determine if the Eighth Amendment’s ban on cruel and unusual punishment prohibits
a LWOP sentence in nonhomicide cases involving juveniles.

The first case, Graham v. State, 982 So. 2d 43 (Fla. App. 2008) involved a male
who was sentenced to LWOP at age 19 after several convictions for armed burglary
with assault or battery that began when he was 16. The Florida appellate court re-
jected the petitioner’s claim that the U.S. Supreme Court’s 2005 ruling in Roper v.
Simmons, 543 U.S. 551, could be interpreted to preclude LWOP sentences for juve-
niles. Roper held that executing juveniles convicted of capital crimes was prohibited
by the Eighth and Fourteenth Amendments. The appellate court also rejected the
petitioner’s claim that his sentence violated international norms.

The petition for certiorari asks the Supreme Court to apply Roper’s leniency to-
ward juvenile offenders to LWOP sentences for nonhomicide offenses. It also asks the
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Alaska
Larry W. v. Office of Children’s Servs.,
2009 WL 484423 (Alaska). TERMINA-
TION OF PARENTAL RIGHTS, RISK OF
HARM
Where child’s mother was a registered
tribal member, trial court properly
terminated parental rights of father under
the Indian Child Welfare Act finding that
returning child to father would likely
result in serious emotional or physical
harm; record included evidence that father
left young child unattended in an impro-
vised shelter for lengthy periods, failed to
adequately protect her against mother’s
domestic violence, refused to fully
participate in substance abuse treatment,
and as his conduct was tied to underlying
personality traits he was unlikely to
change with further services.

In re S.K.L.H., 2009 WL 792745 (Alaska).
ADOPTION, CONSENT
Where a dispute later arose regarding
postadoption visitation, trial court erred
in setting aside adoption decree because it
found mother misunderstood agreement
when she consented; mere mistake
without evidence of fraud, misrepresenta-
tion, or duress is not a ground to set aside
an adoption.

California
In re Charlotte D., 202 P.3d 1109 (Cal.
2009). TERMINATION OF PARENTAL
RIGHTS, DUE PROCESS
While due process rights might be
violated by statute that allows termination
of parental rights after a child has been in
guardianship for over two years and the
guardian seeks to adopt where a fit parent
demonstrates a full commitment to
parental responsibility, there was no
constitutional violation where father
showed a willful lack of support, commit-
ted violent acts toward relative caregivers,
abused an animal in his daughter’s
presence, and violated visitation plans.

M.L. v. Superior Court, 90 Cal. Rptr. 3d
920 (Ct. App. 2009). DEPENDENCY,
TEMPORARY CUSTODY
Agency had reasonable cause to seek
temporary custody of child who tested
positive for methamphetamines at birth,
where mother executed a consent for
adoption and revoked consent the next
day when she appeared at the hospital

inebriated; in light of the circumstances,
coupled with lengthy and recent docu-
mented substance abuse and neglect of
other children, social worker could
reasonably conclude that mother might
remove the child from the hospital against
medical advice and place her at risk.

Connecticut
Hogan v. Dep’t of Children & Families,
964 A.2d 1213 (Conn. 2009). ABUSE,
REGISTRIES
Where a former juvenile detention officer
was placed on child abuse registry after he
encouraged detainees to physically
assault other detainees, child abuse
registry system was not an unconstitu-
tional bill of attainder because placement
on the registry did not have the purpose of
imposing a nonjudicial punishment for
prior conduct but served the legitimate
regulatory purpose of preventing future
child maltreatment.

Indiana
In re E.D., 902 N.E. 2d 316 (Ind. Ct. App.
2009). TERMINATON OF PARENTAL
RIGHTS, CONTINUANCES
Where attorney requested a continuance
to allow prison to provide needed mental
health treatment to mother so she could
effectively assist counsel, trial court did
not err in denying request and finding
criminal competency standard did not
apply; unlike criminal proceedings, in a
termination case due process involves
weighing competing interests of the
parent to protect their right to parent and
of the state to protect the welfare of
children.

Maine
In re Destiny T., 965 A.2d 872 (Me. 2009).
DEPENDENCY, WITNESSES
Mother’s right to due process was not
violated by denial of her request to have
14-year-old daughter testify at depen-
dency hearing; trial court adequately
balanced mother’s interest in custody of
her child against state’s interest in
protecting child, finding that under the
circumstances, the child was likely under
pressure to try to protect her mother and
because child’s anticipated testimony was
unlikely to alter the outcome.

Maryland
In re Deontay J., 2009 WL 928352 (Md.).
DEPENDENCY, APPEALS
Circuit court in dependency case had

authority to determine whether to place
child in father’s custody while appeal of
adjudication order was pending; circuit
court may modify a custody order to
protect the health, safety, or well-being of
a child and while this may render an
appeal moot, it does not frustrate the
ability of a petitioner to pursue appeal
where there was a material change in
circumstances after the appealed from
order.

Michigan
In re Rood, 763 N.W. 2d 587 (Mich.
2009). TERMINATION OF PARENTAL
RIGHTS, NOTICE
Father’s right to due process was violated
in termination of parental rights proceed-
ing where notice of proceedings was
repeatedly sent to wrong address even
thought he repeatedly gave correct
address; while father’s lack of support,
involvement, and visitation were arguably
evidence of neglect, court and agency
made minimal efforts to involve father in
case and agency never sought to place
child with him despite his willingness to
assume custody if reunification with
mother did not pan out.

Missouri
In re C.A.C, 2009 WL 812710 (Mo. Ct.
App.). ADOPTION, POSTADOPTION
VISITATION
Where paternal grandparents adopted
grandchildren and maternal grandparents
had previously been awarded visitation
rights, adoption order did not automati-
cally terminate visitation rights; though
adoption may arguably have terminated
rights they possessed by virtue of their
grandparental relationship, the prior order
naming them awarded rights in an
individual capacity rather than as deriva-
tive of that relationship.

Nebraska
In re Luis G., 2009 WL 449187 (Neb. Ct.
App.). DEPENDENCY, SPECIAL
IMMIGRANT JUVENILE STATUS
In case where siblings entered the United
States with their mother from Guatemala,
came into state custody on minor delin-
quency petitions, and their mother was
later deported, there was sufficient
evidence for the court to find they were
abused or neglected for the purposes of
federal special immigrant juvenile status;
both children testified that their parents

STATE CASES
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Call 202/662-1724 for a copy of any case reported here.

physically abused them, mother was
homeless, and failed to maintain contact
after she was deported except to ask them
for money.

New Hampshire
In re Huff, 2009 WL 537491 (N.H.).
CUSTODY, VISITATION
Trial court exceeded its statutory author-
ity when it awarded weekend visitation
with 18- month-old child to incarcerated
father that he could not exercise, which
was the equivalent of delegating visita-
tion rights to an unrelated third party;
parents’ rights over children may only be
abrogated in favor of unrelated third party
in most serious circumstances.

New Jersey
C.L. v. W.S., 2009 WL 1025103 (N.J.
Super. Ct.). PATERNITY, NONRESIDENT
FATHER
New Jersey’s exercise of jurisdiction over
nonresident putative father in mother’s
paternity and child support action did not
violate due process since mother’s claims
were related to putative father’s activities
in state during period when they were
engaged, and putative father knew mother
was New Jersey resident and had spent
significant time there.

New York
In re Amanda JJ., 2008 WL 2609153
(N.Y. App. Div.). DEPENDENCY,
ABANDONMENT
Trial court’s finding that father had
abandoned child was not supported by
clear and convincing evidence where
father regularly visited child and main-
tained contact with mother until child ran
away from mother’s custody and went
missing, compromising father’s attempts
to visit or contact child; record did not
show father intended to forgo his parental
rights.

In re Melinda A., 2008 WL 5273735
(N.Y. Fam. Ct.). DEPENDENCY, SIBLING
VISITATION
Child welfare agency’s permanency
reports were insufficient to allow court to
make informed decision about sibling
visits, thus new hearing was required;
report referred to visitation only once
when it requested that visits coincide with
mother’s visitation, and other references to
siblings were general.

North Dakota
In re J.S.L., 2009 WL 866276 (N.D.).
TERMINATION OF PARENTAL RIGHTS,
RISK OF HARM
Evidence showed father lacked ability to
parent child and that deprivation was
likely to continue to support terminating
his parental rights; father rarely cooper-
ated with social services, he did not know
how to handle or care for child appropri-
ately, he fell asleep during visits with
child and skipped visits, he was hostile
towards social workers, and his violent
relationship with mother was relevant to
determination that child would suffer
harm if parental rights were not
terminated.

Oregon
State v. M.B., 2009 WL 455636 (Or. App.
Ct.). DEPENDENCY, GUARDIANSHIP
Guardianship was in children’s best
interests since mother’s unresolved
problems with domestic violence pre-
vented children from returning to her care;
parents’ long history of problems was
ongoing despite their participation in
services, mother failed to engage in
services for most of year while children
lived with proposed guardians, and
continued threat of domestic violence
blocked children’s safe return in reason-
able time.

Pennsylvania
In re J.G., 2009 WL 692565 (Pa. Super.
Ct.). ABUSE, PRESUMPTION
Parents failed to rebut presumption that
they abused their child by act or omission
by showing that child was also in care of
babysitter during relevant period, rather
than solely in babysitter’s care; child
abuse statute includes all people in
caregiver position for abused child during

time of abuse and child welfare agency
was not required to prove precise abuser
when child was in care of multiple adults
during period when abuse occurred.

Rhode Island
In re Jose Luis R.H., 2009 WL 1010904
(R.I.). TERMINATION OF PARENTAL
RIGHTS, INCARCERATION
Trial court’s finding that father was unfit
based on his imprisonment was not clearly
wrong since father still had three years of
five-year sentence remaining to serve,
there were no assurances of an earlier
release, and keeping child in foster care
until father’s release would deprive him of
permanency for much of his early
childhood.

Tennessee
In re K.L.D.R., 2009 WL 138130 (Tenn.
Ct. App.). TERMINATION OF PARENTAL
RIGHTS, INDIAN CHILD WELFARE ACT
Although mother had Indian lineage,
record showed she did not live on Indian
reservation or that her tribe considered her
an Indian citizen and putative father did
not appear to be of Native American
descent; thus Indian Child Welfare Act did
not apply to termination proceedings
based on existing Indian family doctrine.

Texas
In re D.M.F., 2009 WL 1035104 (Tex.
App.). TERMINATION OF PARENTAL
RIGHTS, ABANDONMENT
Father’s parental rights could not be
terminated on ground that he abandoned
child’s mother during pregnancy and
continuing during child’s birth since there
was no clear and convincing evidence that
father knew mother was carrying his child
until a year after child’s birth when DNA
testing was performed.

(Editor’s Note, cont’d from p. 51)

court to examine the LWOP sentence in light of international and national views
opposing LWOP sentences on juveniles.

The second case, Sullivan v. State, 987 So. 2d 83 (Fla. App. 2008), involved a
13-year-old juvenile who was convicted of sexual battery and burglary in 1986 and
sentenced to LWOP. He also sought relief under Roper, arguing that imposing a
LWOP sentence on a 13-year-old convicted of a nonhomicide violated the Eighth
and Fourteenth Amendments. The Florida courts refused to hear his claim.

The petition for certiorari claims that imposing a LWOP sentence on a 13-year-
old for a nonhomicide offense is arbitrary and capricious and is therefore cruel and
unusual. It also asks the court to examine the juvenile’s sentence in light of Roper’s
compassionate approach towards juvenile offenders and the international
community’s consensus prohibiting such harsh sentences.
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of 22 month rule.6 Because the
father may avoid termination of
parental rights when his children
are residing with family members,7

explore early on and throughout the
case any viable relative placements
for the children. Also make sure
you know the law in your jurisdic-
tion,8 particularly how it addresses
such controversial issues as:

Does the incarcerated father
have the right to be physically
present at hearings? If not, does
he have the right to participate in
these proceedings by phone?9

Does this right attach at all
phases of the child welfare case,
or only at the termination of
parental rights phase? Most
jurisdictions require some
opportunity for the parent to
meaningfully participate in his
hearings.10 However, some have
held that phone participation is
sufficient,11 while others have
held that no presence is required
so long as the client is repre-
sented by counsel.12

Does the incarcerated father
have a right to visit with the
child at his detention facility? If
there is no absolute right to

visitation, what factors must the
court consider in deciding whether
to permit visitation? Many juris-
dictions use a “best interest of the
child” standard to determine
whether to permit visitation in
prison,13 while others will not
deny visitation without an affirma-
tive showing of harm to the
child.14

Will incarceration alone be
sufficient to terminate parental
rights (TPR)? Most states have
TPR statutes that address parental
incarceration.15 In many jurisdic-
tions, a parent’s incarceration is
itself a ground for termination,
particularly where the parent is
facing a lengthy sentence.16 In
others, it is a factor that may be
considered along with its impact
on the parent-child relationship.17

A few jurisdictions relax the ASFA
requirement that termination
petitions be filed when a child has
been in care for 15 of the last 22
months when a parent is
incarcerated.18

Ensuring Meaningful Client
Participation in the Case
Attorney-Client Communication
Given the significant legal chal-
lenges facing the incarcerated father,

regular attorney-client communica-
tion and planning is critical. Ensur-
ing regular communication may be
challenging when the father is
frequently moved from facility to
facility, or he is located far from the
courthouse.19 Locating a client in
the prison population may also
prove difficult, although several
local and state jurisdictions and the
Federal Bureau of Prisons have
online inmate locators.20 These
locators should reveal the father’s
location and his assigned inmate
number. Because detention facilities
use these numbers rather than
names to identify inmates, be sure to
include the inmate number on all
communications with the father and
prison staff.

With regular in-person and writ-
ten communication, you can coach
your client through the child welfare
process, ensuring he is aware of his
case plan goals and what steps he
can take during incarceration to
meet these goals.21 Often resources
to meet some permanency plan
goals, such as parenting education
or drug treatment, are available at
the correctional facility and you
should encourage your client to take
advantage of such programming.

Also encourage your client to
communicate regularly with the
child welfare agency and reach out
to his child in any way possible.
Counsel your client throughout the
dependency process to ensure he
understands the court proceedings
and his legal options. In cases where
reunification cannot be reasonably
achieved within the statutory
timeframe or is not the father’s pref-
erence, counsel the father on other
permanency options and their legal
effects. These options may include
voluntary relinquishment and adop-
tion, guardianship by paternal kin,
or, in some jurisdictions, open adop-
tion with ongoing contact.

Participating in Court
Proceedings
Your role includes making diligent

Assessing Case Plan Supports
The detention facility where your client is incarcerated is a valuable
partner in case planning efforts. Be sure you know what regulations and
resources the detention facility has to support case planning, including:

Does the facility offer parenting programming? Marriage/relationship
classes? GED programming? Job training?

Does the facility offer drug/alcohol treatment? Mental health
treatment?

How can the father access available programming? Is there a
waiting list?

Is the father assigned a social worker at the facility? Is that social
worker available to help him communicate with the child welfare
agency and his attorney?

Will father be able to send mail? How can he obtain paper, pens,
envelopes and stamps?

What are the phone regulations? How often can the father use the
phone? Who may he call? Who pays for phone calls?

(Continued from front page)
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efforts to ensure your client has an
opportunity to meaningfully partici-
pate in court proceedings. This
includes arranging for your client to
participate in person at every hear-
ing by filing any necessary written
motions.22 Where in-person partici-
pation is prohibited by the court or
the detention facility, try to arrange
alternative means of participation,
such as audio or video
conferencing. Also take steps to
ensure your client can appear at the
hearing in plainclothes rather than a
uniform and shackles.

You will need to fully prepare
your client to participate in the hear-
ing. Explain the purpose of the hear-
ing, what requests or recommenda-
tions the other parties are likely to
make, and what issues the judge will
have to resolve. The father should
be prepared to respond to questions
concerning his relationship with his
child and what role he hopes to play
in his child’s permanency plan, as
well as questions related to his sen-
tence and his plans upon release.
After the hearing, explain in writing
what the court ordered, when the
next hearing is, the purpose of the
next hearing, and what steps he
should take in the interim.

Participating in Case Planning
The incarcerated father has the right
to be included in all planning for his

child. Often the child welfare
agency neglects to ensure the father
participates in this planning and
does not clearly instruct him about
the goals he must reach to reunify
with his child.23 Ask the child
welfare agency to involve you and
the father in all planning meetings
about the child. The father should
have the opportunity to collaborate
with the child welfare agency to

determine what goal is appropriate
for his child. If the father does not
seek to reunify with his child, he still
may be able to help plan for his
child. For example, he may be able
to suggest paternal relatives as
placement resources for the child, or
help link the child to other relatives
or family friends for support. Addi-
tionally, the father may provide
valuable input into the needs of the
child and can help determine what
sorts of educational, therapeutic,
or medical supports may be
appropriate.

Any case plan goals set for the

father should be feasible and appro-
priate to his circumstances. Al-
though few states have defined the
agency’s reasonable efforts obliga-
tion for incarcerated parents,24 few
permit the reasonable efforts re-
quirement to be waived based on
parental incarceration.25 The case
plan should state clear goals for the
father and explain what efforts the
child welfare agency will make to

assist him. For instance, if the case
plan calls for written communica-
tion between father and child, ask
the agency to ensure the father has
paper, envelopes, and stamps. If the
case plan calls for visitation, the
agency should detail who is respon-
sible for transportation and how fre-
quently visits will occur.

Facilitating Contact/Visitation
Especially when reunification is the
case plan goal, regular visitation is
key to maintaining and improving
the relationship between the father
and child.26 Although many jurisdic-
tions permit and even encourage
visitation at the father’s jail or
prison, concerns surround sending
children to detention facilities. In
particular, child welfare agencies
and children’s attorneys often fear
visitation may harm the child’s
physical or emotional safety.

It is therefore important to advo-
cate vigorously for visitation. Ad-
dress visitation concerns directly by
gathering and presenting evidence
about the visitation conditions at the
father’s detention facility. Visitation
conditions vary widely and many
detention facilities try to ensure visi-
tation is a child-friendly and posi-
tive experience. Concerns may be

Assessing Visitation Conditions
The father’s attorney should contact or, if possible, visit the detention
facility to obtain answers to these questions:

Are touch visits permitted, or will the child have to visit through a
plexiglass wall?

Will the father have to remain shackled during the visit?

What kind of security is present? What will the child experience when
going through security?

Who is permitted to supervise the visit?

How child-friendly are the visitation accommodations (e.g., are the
walls colorful or decorated, are there toys, books, or child-sized
furniture)?

Is there a special family visitation room?

Is it possible to visit outside?

Are there toys or activities for the child?

The incarcerated father has the right to be included in all
planning for his child.
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alleviated by thoroughly investigat-
ing and sharing a facility’s visitation
conditions.

If the court prohibits visitation,
explore any other resources avail-
able to ensure ongoing contact be-
tween the father and child. A grow-
ing number of detention facilities of-
fer virtual visitation, which allows
the father and child to visit by
videoconferencing. Others allow
parents to create and send a video or
audiotape of themselves reading or
talking to the child. Additionally, e-
mail access is being piloted by the
Federal Bureau of Prisons and may
be available in some state facilities
as well.27 It may help to contact the
detention facility as well as a local
prisoner services organization28 to
identify programs that ensure father-
child contact.

Conclusion
Although representing an incarcer-
ated nonresident father can be
challenging, there is tremendous
opportunity for legal advocacy to
have a positive impact on the
family. Your representation ensures
the father has a voice in his child’s
future, and the opportunity to forge
a lifelong relationship with the child.

Kathleen Creamer is a staff attorney
in the Family Advocacy Unit at
Community Legal Services, Phila-
delphia, PA, where she represents
parents in the child welfare system.
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University of Washington Videos Explore Youth
Advocacy, Parenting Intervention Strategies

Four new videos from UW School of Law’s Court Improvement
Training Academy now available for free.

Several new programs from the University of Washington School of
Law’s Court Improvement Training Academy (CITA) offer insight
into youth advocacy and child welfare issues.

CITA partnered with the Washington Defender Association to create the
new series “Issues for Youth Advocates and the Systems in which
They Work.”

The series includes “Adolescent Brain Development,” an overview of
the topic by Dr. Fran Lexcen, forensic examiner at Child Study and
Treatment Center. “Representing Youth” is a discussion of how to be an
ethical and effective advocate for youth led by UW School of Law As-
sociate Dean Lisa Kelly. Tracee Parker of the Safe Havens Visitation
Center explores the impact of domestic violence on youth and, in par-
ticular, how those issues might be addressed in the context of a visita-
tion center in “Impact of Domestic Violence on Youth.”

CITA also teamed up with Partners for Our Children, the Foster Care
Assessment Program at the Harborview Center for Sexual Assault and
Traumatic Stress and the University of Washington School of Social
Work to create “Parenting Interventions in Child Welfare: Creating a
Continuum of Care.” Lucy Berliner, director of the Harborview Center
for Sexual Assault and Traumatic Stress, and Byron Manering, execu-
tive director of the Brigid Collins Family Support Center, discuss evi-
dence-based interventions for behavioral issues.

The Court Improvement Training Academy is funded with Federal
Court Improvement Training Grant money through a contract with the
Washington State Administrative Office of the Courts. Videos on these
topics can be seen on uwtv.org, iTunes U, and YouTube.

Visit uwcita.org to learn about upcoming training opportunities and for
more videos, PowerPoint presentations, handouts and other information
created by experts featured in these new videos as well as other state
and national experts.

Resources

Family Violence Prevention Fund’s
Fifth National Conference on Health and Domestic Violence

Provides valuable professional education on the latest research and
innovative health prevention and clinical responses to domestic violence.

Location: Sheraton New Orleans Hotel, New Orleans, Louisiana

Date: October 8-10, 2009

For more information: Contact Vedalyn DeGuzman,
vedalyn@endabuse.org (e-mail), 415/252-8900 (phone),
or visit www.fvpfhealthconference.org/.
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His dream is to dismantle a child
welfare system that “cares least
about the person who cares most
about the child,” and has lost sight
of the fact that the way to protect
kids is to value their parents

Guggenheim shared his dream
at the opening plenary of the First
National Parents’ Attorneys Confer-
ence in Washington, DC, May 13-
14, 2009. The conference broke
new ground by bringing parents’ at-
torneys together from across the
country to give them an opportunity
usually reserved for attorneys repre-
senting children or the child welfare
agency.

Finding a New Path
“Parent attorneys have long been
obliged to censor their true
thoughts,” said Guggenheim.
“We’re our clients’ surrogates, allies,
and supporters,” he said. “Those
who have had the privilege of
representing parents have had their
lives transformed,” he said. He
described the judgments that are
often made against parents, the lack
of respect they are forced to endure,
and the silence they must assume
for fear they’ll never see their kids
again.

Attorneys representing parents
often walk a parallel path. “We walk
in the shoes of our clients and we
walk in the shadow of our clients,”
said Guggenheim. Many parent at-
torneys walk a lonely path, often
feeling the same isolation that their
parent clients feel, the injustices of a
system that doesn’t always treat
them as equal partners, and the
sense that their work will not make

a difference no matter how hard
they try.

The conference is part of a
project sponsored by the ABA Cen-
ter on Children and the Law, in col-
laboration with Casey Family Pro-
grams, the Annie E. Casey Founda-
tion, the Child Welfare Fund, and
the Steering Committee for the Na-
tional Parents’ Counsel Organiza-
tion. It aims to improve representa-
tion of parents in the child welfare
system and raise the level and qual-
ity of support for parent attorneys.
An advisory committee of parent at-
torneys and parent advocates
throughout the country are helping
to guide the project. The conference
brought frontline parent attorneys to
share what’s happening in their ju-
risdictions and form a larger com-
munity of like-minded people to
work to create lasting change.

The challenges facing this effort
are huge and many are deeply
rooted. They raise questions about:

how our society treats poor
people and people of color (Does
the child welfare system make the
same judgments about poor
parents and parents with means?);

how our country measures its

concern for children and families
—through material support and
resources to help families thrive,
or through reactive approaches
that quickly pull families apart
and fail to make them whole
again;

how much faith people have in
parents’ ability to raise, care for,
and love their own children;

overreliance on a system of
surrogate caregivers instead of
strengthening families in mean-
ingful ways so they can stay
together; and

allegiance to strict legal
timeframes that force parents to
complete service after service,
often giving them unrealistic
hopes of regaining custody of
their children.

Strengthening Families
Framework
Changing the culture and context in
which parent attorneys practice will
take a collective effort both in and
outside the courtroom. Dismantling
a system that has evolved over 40
years will require parent attorneys to
step up and chip away at the status
quo.

“The vast system we’ve created
is horrific,” said Kevin Ryan, presi-
dent of Covenant House, and former
Commissioner of New Jersey’s De-
partment of Children and Families.
Ryan, who joined Guggenheim at
the conference plenary, challenged
parent attorneys to “take back the
mantle of what it means to be a
child advocate.”

Ryan cited a case in which he
represented a single mother who
struggled against many odds to care
for her four children. Child protec-
tive services (CPS) was called to in-
tervene twice for minor incidents
and each time the children were

Stepping Up for Parents in the Child Welfare System
by Claire Chiamulera

CONFERENCE CLIPS

“You don’t know it but you’re in my dream,” said Martin
Guggenheim, New York University School of Law professor

and longtime parent advocate. If you’re an attorney representing
parents in the child welfare system, he’s referring to you.

Many parent attorneys
walk a lonely path, often
feeling the same isolation
that their parent clients
feel . . .
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found to be safe and no action was
taken.

However, after a tragedy involv-
ing one child when the mother re-
lied on inadequate child care so that
she could go to work, new judg-
ments were made about the previous
CPS contacts and the family was
torn apart. Yet when the public
agency saw this family struggling
previously, no one took the opportu-
nity to say: “How are you doing?”
“Let’s find child care for you.” “Can
we provide respite?”

“We need to reframe the system
so that we are always asking ‘How
are we as a community intentionally
responding to families?’” said Ryan.
He called on parent attorneys to ad-
vocate for strengthening families.
“We need many fewer kids entering
the system. It doesn’t’ mean we al-
low kids to be unsafe, but the better
approach is to strengthen families,”
he said.

Ryan offered the following
policy suggestions for strengthening
families:

Rethink the “rights framework”
whereby we cling to rights to talk
about what should happen to
kids.

End the incentives to remove
children from their families,
terminate parental rights, and free
children for adoption. Instead
provide an entitlement for
strengthening families.

Focus the conversation on issues
that really matter to families’ well-
being, such as health care, job
training, child care, tax credits,
and college tuition assistance.

Stop placing the burden on one
underfunded agency, the child
welfare agency, to handle the
many needs of children and
families.

Change through Courtroom
Advocacy
Courtroom advocacy is also key to
creating systemic change. The New

York class action lawsuit, Nicholson
v. Williams, is a reminder of how
courtroom advocacy can positively
change the landscape for parents.
The case held the practice of auto-
matically removing children from
the custody of battered mothers is
unconstitutional.

Sharwline Nicholson, the
plaintiff in that case, shared her

experience and how two parent at-
torneys made a difference for her
and many mothers like her in New
York and across the country. “Law-
yers like you who want change are
why I’m here,” said Nicholson at the
plenary.

Nicholson described a wrench-
ing scene at an emergency room
where she was being treated for do-
mestic violence. The child welfare
agency that had removed her chil-
dren in response to the domestic
violence called her at the hospital
and said if she wanted to see her
children again, she would have to
appear in court the next morning.
She had done nothing wrong. She
was the victim, yet she faced losing
her children. She appeared at court
and was assigned an attorney who
did nothing – didn’t ask what hap-
pened, endorsed the agency’s view,
and never contacted her during the
case.

Nicholson took matters into her
own hands and sought her own at-
torney. She found attorneys David
Lansner and Carolyn Kubitschek,
who took an interest in her and her
story. They patiently listened, devel-
oped a level of trust, and openly
communicated with Nicholson.
Then they went to work pursuing
the class action, ultimately leading

to Nicholson’s reunion with her chil-
dren and safeguarding many bat-
tered mothers from having to endure
the same experience.

The success of the class action
“personifies the aspiration of what
we hope to achieve here today – to
find a way to bring people together
to change the system,” said
Guggenheim.

Staying the Course
If Guggenheim’s dream sounds hard
to pull off, it will be. “Creating this
effort will have a cost. It will ex-
haust you,” said Bryan Stevenson,
who spoke at the plenary about the
challenges of representing disen-
franchised people. “If you don’t get
fatigued, then you have to question
what’s going on,” he said.

Stevenson has devoted his ca-
reer to representing people on death
row for the Equal Justice Initiative
in Montgomery, AL. His clients
share the sense of hopelessness and
isolation that many parents in the
child welfare system experience.
And his role as their lawyer parallels
that of the parent attorney who must
advocate in a system that looks
down on their clients.

But Stevenson believes in the
power of words and the power that
lawyers have to say something that
can make a difference. “If we are
conscious of our identity and mind-
ful of that power, we can say things
that save lives, restore hope, and
make a difference,” he said. “We
need a community that can say
things to people who haven’t heard
it before. We need to be the people
who are willing to stand when ev-
eryone else is sitting, to speak when
everyone else is silent.”

Stevenson believes parent attor-
neys have critical things to say
about their parent clients. He urged
them to speak up about the transfor-
mative power of parents in their
children’s lives; to challenge the ex-
pectations of failure that the system
has for parents; to talk frankly about
the role of race and class disparities

We need a community that can
say things to people who
haven’t heard it before.
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in the child welfare and legal
systems; and to humanize the devas-
tating effects that dividing a family
has on both parent and child.

He also believes that there is
hope for every client, no matter
what they have done. “I have never
met anyone who is beyond redemp-
tion,” he said. “Each person is more
than the worst thing they have ever
done … We’re all broken people—
we are, our clients are, families
are—and we all want to be whole.”

Stevenson urged parent attor-
neys not to deny parents in child
welfare cases that opportunity to be-
come whole again, to love and raise
their children, and to try to be better
parents. “We can’t accept the limita-
tions that others impose,” said
Stevenson. “When we accept them,
we become part of a system that is
the problem.”

Claire Chiamulera is CLP’s editor.

The Obama administration is devoting unprecedented resources
through the recent economic stimulus bill to strengthen education for

all children. What are its priorities?
According to U.S. Secretary of Education Arne Duncan, who spoke

at the ABA’s May 2009 National Conference on Children and the Law,
the administration will focus on strengthening education at all levels:

Early childhood: Efforts will focus on addressing the huge disparities in
education readiness among young children entering school by strength-
ening early child care and education programs. Improving access to
quality early child care programs, raising credentials and qualifications
for early child care providers, and working to change the cycle of pov-
erty are three areas of focus to address these disparities.

Kindergarten - 12th Grade: Efforts will focus on reducing the school
drop-out rate and preparing students for college/careers. Creating greater
uniformity across states in schools’ requirements for graduation and
college preparation is an area of focus. Improving data systems to better
track students and measure how schools are doing, identify strengths and
weaknesses, and ensure students are on track for high school graduation
will also be key.

Higher education: Efforts will focus on improving access to college for
families under financial duress and low-income students. The administra-
tion will devote resources toward improving financial assistance through
Pell grants, tax credits, and other financial supports so that every child
has the chance to go to college regardless of financial ability.

Duncan stressed that states receiving resources under the economic
stimulus bill will be held accountable. They will not receive money to
maintain business as usual and will be tested to be creative and to show
what they are doing with the money. Areas that states will be encouraged
to support include:

Sharing information and data about concrete education programs and
strategies that work.

Measuring student outcomes and teacher/student progress.

Strengthening the presence of the best and brightest teachers, princi-
pals, social workers, and other school staff in underserved areas.

Addressing teacher shortages, especially math and language teachers.

Turning poor-performing schools around by fundamentally
transforming them.

Creating specialty schools that offer advanced training post-high
school for students entering specialized trades.

Giving families a range of education options and supporting choice
and competition among schools (e.g., high quality charter schools,
specialty schools).

Secretary of Education Outlines
Education Priorities

POLICY UPDATE

Stay Tuned

Look for practice-based
articles on  strengthening parent
representation in future CLP
issues. Topics will include:

parents’ right to counsel in
child protection cases

representing parents with
disabilities

representing parents in child
welfare investigations

For more information:

The ABA’s National Project to
Improve Representation for
Parents Involved in the Child
Welfare System is working to
strengthen the quality of parent
representation in child welfare
cases and improve resources and
support for parent attorneys.
Learn more by visiting:
www.abanet.org/child/
parentrepresentation/home.html
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Federal and state policies give
preference to relatives as foster
parents to care for children taken
into state custody. Increasingly,
however, states are using relatives to
care for abused and neglected
children to avoid having to take
children into custody, according to a
new Child Trends study, State
Kinship Care Policies for Children
that Come to the Attention of Child
Welfare Agencies: Findings from the
2007 Casey Kinship Foster Care
Policy Survey. When children are
not taken into state custody, child
welfare agencies offer significantly
less financial and other assistance.

The study summarizes key find-
ings from the most recent survey of
states’ kinship care policies. Among
the findings:

In 39 states, child welfare case-
workers are allowed to seek out
relatives to avoid taking children
into state custody. In 29 states,
caseworkers are required to seek
out relatives who can care for
children to avoid state custody.

The use of extended family to
divert children from foster care is
controversial. Some experts view
such “voluntary” placements as a
form of family preservation and
argue that child welfare agencies

Extended Families Help Children Avoid Foster Care
should not further intrude in the
private lives of families. Other
experts question whether child
welfare agencies are abdicating
their responsibility for vulnerable
children by diverting them from
the foster care system. Foster
children and those caring for them
are eligible for much greater
support than the children and
caregivers diverted from the
system.

Ongoing financial assistance
for relatives is less (if available
at all) when children are
diverted from foster care.
Children in state custody are
typically supported by monthly
foster care payments, but
relatives caring for children not
in foster care must apply for
less generous financial assis-
tance through the welfare
system.

Only 14 of the 39 states that
allow the use of relatives to
divert children from foster care
routinely maintain ongoing
supervision of the children
removed from their parents’
homes.

While states will typically refer
relatives for a variety of ser-
vices, the direct provision of

services by child welfare
agencies for these relatives and
children is infrequent.

Relatives often receive less
financial support than non-
relatives when they become foster
parents and care for children in
state custody. In 22 states, at least
some relative foster parents may
be denied ongoing foster care
payments because they are
unable or fail to complete the
required licensing process.

The survey reveals a lack of
consensus among states about how
and when to rely on relatives to care
for abused and neglected children
and the appropriate level of finan-
cial assistance, support services, and
supervision to give to children and
kin. Tiffany Allen, the lead author of
the report, notes that “states’ kinship
care policies and practices may
change significantly as a result of
new federal legislation (The Foster-
ing Connections to Success and In-
creasing Adoption Act) that requires
states to notify all relatives when
children are removed from their par-
ents’ homes and to inform relatives
of their option of becoming a foster
parent and the additional services
and supports that are available if
they choose this option.

RESEARCH IN BRIEF

Although poor families experience
socioeconomic disadvantages, these
families may be strengthened by
their family routines and relation-
ships, according to a new Child
Trends brief. The Strengths of Poor
Families analyzes data for more than
100,000 families from the 2003
National Survey of Children’s
Health to find the similarities and
contrasts between poor and more
affluent families. Key findings:

Poor families do not differ from
more affluent families in many

ways, such as in the closeness of
their relationships and the fre-
quency of outings together or
attending religious services.

Poor families are at a disadvan-
tage when it comes to having
health and dental insurance, and
are more likely to express con-
cerns about their neighborhoods.
In addition, poor children have
fewer stories read to them at
home.

While parents in poor households

express concerns about neighbor-
hood safety in general, they are
just as likely to report feeling that
their child is safe at home or at
school as are parents who are
better off.

Families in poverty are somewhat
more likely to eat meals together,
a family routine that contributes
to child well-being.

Family Routines and Relationships Strengthen Poor Families

Learn more: www.childtrends.org/
Files//Child_Trends-
2009_5_14_RB_poorfamstrengths.pdf
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What do you look for
when evaluating a
child’s ability to
participate in court
proceedings?

A child must be able to compre-
hend what is going on in the case as
well as the possible outcomes and
their consequences. The child must
also self-regulate enough to play a
role in the proceedings and to be
able to make a well-thought-out de-
cision if required. A mental health
evaluation determines if a client has
the functional capacity to do so and,
if not, why not.

Barriers to comprehension and
decision making could be due to
mental illness, medical and neuro-
logical problems, learning disabili-
ties, lower intellectual and other de-
velopmental delays. However, even
a very young child or a child with a
mental condition may have suffi-
cient capacity to participate in the
proceedings if they are able to com-
prehend and self-regulate.

Every question of competency is
relative to the matter at hand. When
evaluating a child, I first need to
know:

1. the specific issues to be decided;

2. the strength of the foundation
needed for an opinion; and

3. the presence of any

developmental, medical, educa-
tional, or psychological history
that could impair the child’s
ability to register, process, and
retrieve information.

Ideally, the court order will include
specific questions to address in the
evaluation for competency and state
the legal standard to be used for the
decision.

Does the mental health
professional determine
whether a child is

able to participate in court?
No, we just provide written and

verbal testimony and evidence. We
should not supplant the legal pro-
cess. Our testimony can be debated,
our qualifications challenged, and
our methods reviewed for adherence
to professional standards. Unfortu-
nately the court sometimes defers to
the mental health evaluator for deci-
sions beyond our competency.

Mental health evaluators should
speak to capacity, not competency.
We can explain whether a child has
the capacity to withstand proce-
dures, process information, help
counsel with their case, and weigh
different case outcomes. The court
decides the ultimate question of
competence. The mental health
evaluator is a witness, not an exten-
sion of the court. If an attorney

detects some deficiency in the way
the evaluator reached his decision,
the same challenges and objections
that apply to other witnesses and
evidence apply. Mental health pro-
fessionals do not have divine infor-
mation and need to properly use the
tools of their professional training
and adhere to their profession’s
standards of practice.

Many mental health reports con-
tain a Formulation and Discussion
section. This is where the evaluator
synthesizes the history, test results,
and exam findings and interprets
and explains stressful circumstances
in the child’s past and current life
that interfere with the child’s abili-
ties, even if there is no diagnosable
mental condition. A child may have
spotty memory or comprehension
based on poor coping mechanisms,
denial, immaturity, shyness or
doubt. The report may explain that
these or other circumstances create
obstacles to a child’s participation.
Since the juvenile court has consid-
erable latitude, even if there is no
mental disorder, it may decide that
even a pattern of lying or attitude
could be enough to rule out the
child’s participation.

Assume the case asks if
Steven, your child
client, can make a

decision about custody and visita-
tion and no standards are stated.
How would you proceed?

Many jurisdictions use the crite-
ria established in Dusky v. United
States, 362 U.S. 402 (1960) as
the foundation for assessing compe-
tency. Although Dusky addresses
competency of adult and juvenile
defendants with a mental illness in
criminal matters and does not ad-
dress incapacity in family matters

Assessing a Child’s Ability to Participate in Court
Part 1: Assessing Competency

Norton A. Roitman, MD, is a child and adolescent psychiatrist in private
practice in Las Vegas, Nevada. He evaluates and treats children and families
for Boys Town, Clark County School District, the Department of Family
Services, the family court, and the Department of Juvenile Justice. He is
also a clinical professor of psychiatry at the University of Nevada. In the
following two-part Q&A, Dr. Roitman discusses:

how mental health evaluations may be useful to assess a child’s ability to
participate in court proceedings (part 1, this issue)

what child advocates can do to help prepare child clients for court (part
2, next month)
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specifically, it breaks down the ele-
ments nicely and can be used as a
practical reference to determine a
client’s ability to participate in de-
pendency and custody matters. The
Dusky criteria require that the young
person be able to:

1. appreciate the nature of the
charges and the penalties;

2. understand the roles of the court
officers;

3. understand procedures enough to
act appropriately, speak up only
if prearranged with counsel, and
not to interrupt or volunteer;

4. understand the special
private relationship with the
child’s lawyer in relationship to
confidentiality, disclosure, and
alliance;

5. comprehend what is at stake, and
how court decisions are made;

6. be able to abstract enough to
consider different sentencing options
if presented (consider pleas).

Beyond Dusky, if there is a con-
cern that the youth might be psy-
chologically injured or traumatized
by the proceedings, or untoward in-
fluence is suspected, these elements
need to be assessed as well. The re-
ferral for the mental health evalua-
tion should include specific ques-
tions, such as: “Since Steven’s father
has a serious illness, would Steven
feel too conflicted to make a fair-
minded decision to live with his
mother, or would he be left with
substantial lasting guilt if he were to
reject his father?”

Aside from mental
illness, are there other
reasons why a child

might not be mentally able to help
in their case?

Neurological and cognitive im-
pairments (including low intelli-
gence and learning disabilities) can
be barriers to a child’s ability to pro-
cess information and participate in a
case. If you know, or suspect that

your client is cognitively chal-
lenged, mentally retarded, learning
disabled or neurologically impaired,
a court order for a neurological
exam and/or subpoena for the
child’s psychoeducational assess-
ment from the school is recom-
mended. The child’s psycho-
educational assessment and indi-
vidualized education plan (IEP) can
be very useful.

Learning disabilities or develop-
mental delays are similar in that,
through no fault or decision of the
child, the child may not be able to
comprehend adult processes. It is
difficult for children who lack the
cognitive wherewithal to track what
is happening, feel the impact of
events, or be able to discuss their
sides of the issues. If they do not
fully know what is going on and
where it is leading, they may not
provide enough relevant informa-
tion or participate fully.

The impact of a learning
or cognitive problem should be
readily observable in the interview.
You should be able to see that your
child defendant is having a problem
taking in information, or retrieving
memories. You should see they are
having trouble tracking or respond-
ing. Their logic can be off and they
may show covering behaviors, such
as acting tough, being nonchalant,
or showing a superior attitude,
when what is really going on is that
they just don’t comprehend.

Developmental age is more im-
portant than chronological age. A
youth fixated at an earlier stage of
development, or a developmentally
delayed child, can be incompetent
even though they may be in their
mid teens.

Plain old resentment, adolescent
rebellion, distrust that is not due to
mental illness, attitude and group/
gang affiliation are barriers, but do
not make a child incompetent. At-
tachment and alliance problems can
frustrate the court, and are common,
especially in the foster care popula-
tion where neglect and mistreatment

by authorities has occurred. Lacking
“buy-in” regarding the court process
is not incompetency, but refusal, or
fear.

What if the client’s
behavior is
unpredictable? The

child may be fine one day, but
deeply depressed and unable to
communicate the next. Or, there
may be a concern that child will
act out inappropriately in court
because of a mental condition.

A child who can participate in
one setting but not in others might
be nervous or have an anxiety disor-
der (e.g., phobia, avoidance, post
traumatic stress disorder, generalized
or trigger effects such as depres-
sion). A child who is out of touch
(such as the schizophrenic or the
profoundly autistic child) will usu-
ally be persistently disturbed. 

Bipolar disorder has gotten very
popular, but if you check the diag-
nostic manual, bipolar disorder is a
serious mental disorder that comes
and goes but most of the time, it is
not symptomatic and the youth is
fine. Due to factors beyond the
scope of this discussion, the use of
the bipolar diagnosis has grown well
beyond the researched criteria with
wide-ranging variations. It is often
the label given to hostile, tempera-
mental, rebellious and emotional
youth. Since it has lost its diagnostic
specificity, each ‘bipolar’ youth
needs to be assessed on his or her
own terms. It is hard to give general
advice about stabilizing members of
this broad diagnostic class. Since the
label is used outside the diagnostic
guidelines, the value of medications
are hit and miss which is why they
are often given multiple medications
and co-occurring diagnoses.

There is now much overlap be-
tween different affective disorders
(generally depression and bipolar)
and behavioral disorders, and unfor-
tunately whatever psychiatric label
your client gets no longer fairly esti-

Q&A

Q&A



American Bar Association
Center on Children and the Law
740 15th Street, NW, 9th Floor
Washington, DC 20005-1022

Presorted
First Class
U.S. Postage
PAID
Permit #163
Annapolis, MD

Child Welfare: The Challenges of Collaboration
by Timothy Ross
If you work in the child welfare system, your path crosses
many systems—law enforcement, juvenile justice, mental
health, education, corrections, and many others. Helping a
youth caught amongst these systems can be difficult. Why
can’t everyone just get along and work together?

Strong cross-systems partnerships are the focus of this book. Author
Tim Ross shares 10 years of research conducted by the Vera Institute of
Justice. This research looks at several cross-cutting issues in child welfare:

law enforcement and child protection coordination
links between criminal justice and foster care
incarcerated mothers and foster care
teens in foster care
runaway and homeless youth
status offenders and foster care

Common challenges agencies face when working to respond to children’s
and families’ needs are identified, as well as successful cross-system
partnerships and innovations that are working to overcome them.
Order from Urban Institute Press: www.urban.org/uipress/

mates how your client will perform.
As with bipolar, diagnostic labels
are often unreliable and lack predic-
tive value. Sometimes they encom-
pass problems due to stage of devel-
opment, such as opposition-defi-
ance, or mild delinquency, such as
conduct disorder.

Regardless of diagnosis, it is im-
portant to enlist the parent or guard-
ian to coordinate with the counselor
or therapist (if there is one), and re-
hearse and prepare the client. The
more hands-on and pertinent any
treatments are to functioning in
court, the more likely that they will
work. For example, coaching and
directing appropriate behavior,
rather than therapy trying to dig out
underlying feelings, should be more
effective. Sometimes it helps to
spend time without the parent to see
if the child’s acting out stops (re-
member how many issues we had
with our parents?)

In addition to building the alli-
ance, make your role clear through
kind, but declarative statements, and
avoid condescension and asking for
approval (“Ok?”). But keep your
expectations modest. These are
troubled children who have already
proven their resistance to adults’ ef-
forts at home, in school, and in the
counselor’s office.

Part 2 will appear in next
month’s CLP.

Children, Law, and Disasters
This collaboration between the American Bar Association
and the University of Houston Law Center examines the
intersection of children, law, and disasters like Hurricane
Katrina. It looks at the experiences of children during the
disasters and the first response to the events to show how we
can do a better job for children. It acknowledges the consid-

erable stress on systems such as juvenile justice, foster care, and educa-
tion before the disasters and recommends strategies and solutions for a
post-Katrina world.
Order from ABA Publishing: www.abanet.org/abastore/ (PC 3490002)
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